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TRUST COMPANY EXECUTOR NOT ENTITLED TO FEES 
AND DISBURSEMENTS. 


When a banking corporation undertakes to act as executor of a will it 
must constantly watch its step. There are many things to look out for. 

One thing to be guarded against, which does not readily suggest it- 
self, is brought out in the case of Minnesota Loan & Trust Co. v. Pettit, 
published in full among the legal decisions in this issue. 

In that case the Supreme Court of Minnesota shows wherein it is 
necessary for the bank or trust company, acting as executor, to assure 
itself of the validity of the will and the legality of its provisions, before 
going to the extent of taking an appeal from a lower court for the purpose 
of maintaining their validity and legality. 

The case holds that an executor, though acting entirely in good faith, 
is not entitled to reimbursement out of the estate for his services, ex- 
penses and attorneys’ fees in an unsuccessful attempt to sustain the will 
upon appeal, after the probate court has held, at the instance of parties 
interested in the estate, that the provisions of the will are void. 

After making a few small bequests the will provided that the residue 
of the estate, amounting to about $150,000, should be paid over to the 
trust company, named as executor in the will, in trust to manage and con- 
trol the estate. The trust was to continue during the lifetime of the tes- 
tator’s widow, daughter, son-in-law and three grand children and for 
20 years after the death of the survivor, when the property and the net ac- 
cumulations were to be paid over to the children of the grand children. 

The will was admitted to probate. But later the will was contested 
by the widow and daughter, on the ground that the provisions creating 
the trust were void under the Minnesota statute dealing with trusts. The 
probate court decided that the trust was void, that the testator had died 
inestate as to the fund making up the trust and that it should be distribut- 
ed at once in accordance with the Minnesota statute regulating the dis- 
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tribution of estates. Under this law the widow was entitled to one-third 
of the estate and the daughter to two-thirds. 

The existing heirs were satisfied with this decree, but the trust com- 
pany was not. It took an appeal from so much of the decree as awarded 
a distributive share of two-thirds of the estate to the daughter. The 
judgment of the probate court was affirmed. The trust company there- 
upon took another appeal, this time to the highest court in the state and 
the judgment was again affirmed. 

The company then filed a supplemental account, in which it asked 
credit for $5,000 as executor’s fees earned during the period of the ap- 
peals, $4,900 for legal services during the same period and $437.84 for 
printing the papers on appeal. The probate court disallowed these claims, 
except that it allowed the company $1,800 for its services in caring for 
the estate. 

All parties now appealed, the trust company because its claims had 
not been allowed in full and the widow and daughter because the $1,800 
had been allowed. On this appeal it was held that the company was not 
entitled to any of the claims made and the award of $1,800 made by the 
lower court was reversed. The company again appealed to the highest 
court and the judgment was affirmed. 

The total credits asked by the executor were $10,337.84 and they 
were all disallowed. Further than this the executor had the expense of 
the two appeals which it took in an endeavor to have this amount allowed. 
So it is clear that what should have been a remunerative transaction for 
the company turned out to be a seriously expensive piece of business. 
And it was all due to the fact that the testator tried to create by his 
will a trust, which the laws of his state prohibited. The court expressly 
points out in its opinion that the executor acted in good faith throughout. 

It should be mentioned that two of the judges wrote dissenting opin- 
ions. One of them, Judge Hallan, said: “The will was probated without 
opposition, the trust company was nominated executor by the will, and 
was appointed by the court and discharged its duties as such. It was also 
the trustee in the trust created by the devise. In its effort to uphold the 
trust it sought to bring about the result which the testator wished. The 
trust provision could not be disregarded. The daughter could not safely 
take her portion as heir, even if she were allowed to have it, without an 
adjudication of a competent court that the trust was invalid. The ulti- 
mate and uncertain beneficiaries contemplated by the trust, not born at 
the time of the death of the testator, could not participate or be repre- 
sented in the determination of its validity. Still the testator wished, if 
there should be beneficiaries within the class defined by him, that they 
take. His purpose could not be given effect, nor the interests of the pos- 
sible beneficiaries guarded, unless the executor undertook to maintain 
the will, for the others were opposed. Its undertaking was in good faith. 
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Under the circumstances it seems to me that it was authorized to take, at 
the expense of the estate, the opinion of the highest court of the state 
upon the validity of the trust.” 


—_—————_ 
DESCRIPTION OF PROPERTY IN CHATTEL MORTGAGE. 


A bank took a chattel mortgage on cotton crops. According to the 
mortgage it covered “all crops raised during 1914 by O. L. Bolin and Ira 
Bolin on any land cultivated or controlled by them in McClain County.” 
The two Bolins signed this mortgage and the bank thereafter placed it on 
record. 

Later one of the Bolins, Ira, executed a mortgage to a man named 
Haines, in which he mortgaged “thirty acres of cotton to be raised and 
gathered on said above described land during the season 1914.” 

The bank, claiming that it had a prior mortgage on the thirty acres 
of cotton described in the Haines mortgage, sold the cotton and applied it 
to the indebtedness due it from the Bolins. 

Of course the bank’s mortgage was a prior lien, provided it covered 
the thirty acres in question. Haines claimed that the bank’s mortgage, 
by its terms covered only such cotton as should be raised and gathered by 
the Bolins operating jointly and that it did not cover the aadMliaes men- 
tioned in his mortgage, which was raised by Ira Bolin alone. 

The court agreed that the language used in the bank’s mortgage was 
not clear in its meaning, but it held that the law does not require property 
to be so described in a chattel mortgage so as to make it capable of being 
identified by reference to the mere recitals of the mortgage alone. Any 
description that is sufficient to put a third person on inquiry, which, when 
pursued, will enable him to ascertain the property intended to be included 
in the mortgage, is good. And where it is not clear just what the parties 
meant evidence is admissible to show the circumstances under which the 
mortgage was executed and to explain the real meaning and intent of the 
parties. son 

In this case the bank offered to prove that the Bolins did not farm 
jointly during the year 1914, but that each one had his own crop and cul- 
tivated it. From this it was clear that the Bolins meant to mortgage their 
separate crops to the bank. They had no jointly controlled crops and, 
therefore, must have had their separate crops in mind when they executed 
the mortgage. 

The bank’s mortgage was sustained in this instance, but the case 
shows that it is rather important to be precise in describing property in a 
chattel mortgage. 
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PROVING THAT A BANK IS A HOLDER IN DUE COURSE. 


Whenever the maker of a note can show that it was obtained from 
him by fraud, or that he has some other defense, good as against the payee, 
any purchaser of that note must establish the fact that he is a holder in 
due course before he can compel the maker to pay it. And in order to 
prove that one is a holder in due course it must be shown, among other 
things, that the person claiming to be such purchased the note in good 
faith. 

In this issue is published the decision of the Supreme Court of Min- 
nesota in First National Bank v. Anderson, wherein it was decided that a 
certain bank had not brought out sufficient proof to show that it was a 
holder in due course. 

It seems that the makers of two notes, payable to one Edwards, 
signed them under such circumstances that they had a good defense as 
against Edwards. It does not state in the opinion what the defense was 
but that part is not important. 

Edwards took the notes to a bank in Minneapolis. Apparently he 
was acquainted with the vice president of that bank. At least it appears 
that the vice president brought him to the cashier, introduced him and gave 
him a proper recommendation. Edwards turned over the two notes in 
question as collateral security to another note, on which he borrowed 
money from the bank. The loan was not paid by Edwards and the Min- 
neapolis bank later sold the two notes to the plaintiff bank. This trans- 
action occurred after the maturity of the notes. The plaintiff could not 
claim as a holder in due course, for the reason that it had received the 
notes after maturity. But if it could show that the Minneapolis bank 
was a holder in due course, it could recover, because the Negotiable In- 
struments Law provides that a holder who derives his title through a 
holder in due course and who is not himself a party to any fraud or 
illegality affecting the instrument, has all the rights of such former holder. 

In the action which the plaintiff brought on the notes it attempted to 
show that the Minneapolis bank was a holder in due course, so as to 
bring itself within the rule above stated. The cashier of the Minneapolis 
bank testified that his bank bought the notes in good faith and in the 
ordinary course of business. But the defendants called attention to 
the fact that Edwards was not brought on as a witness and also that the 
vice president of the Minneapolis bank, who introduced Edwards, did not 
testify. 

The court decided that this raised a question for the jury as to 
whether the Minneapolis bank actually purchased the paper in good faith 
and the jury returned a verdict in favor of the defendants. 

The court said: “A bank is not a bad faith purchaser because it is 
negligent or careless or because it does imprudent or bad banking. Its 
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act must amount to something like fraud on the rights of the purchaser. 
The absence of McGregor (vice president) is not explained. It is true, as 
pertinently remarked by counsel for the plaintiff in his brief. that it is. 
not ‘necessary for the plaintiff to hale all the officers, directors and agents 
of the Citizens’ State Bank into court and to call the roll and ascertain 
whether any of them might know of any defense or equities existing.’ 
But McGregor was definitely connected with the taking of the note from 
Edwards. He knew something of the facts concerning it. * * * 
There is nothing to suggest that he was hostile to the plaintiff. Bearing 
in mind that the burden of proof was upon the palintiff to show that the 
Citizens’ State Bank was a purchaser in good faith, and that neither 
McGregor nor Edwards was called as a witness, nor the absence of either 
explained, we are of the opinion that the question was one for the jury.” 


ee 


UNCLAIMED DEPOSITS IN PENNSYLVANIA. 


There are two decisions, both by the Supreme Court of Pennsylvania, 
published in this issue, which deal with the Pennsylvania unclaimed de- 
posit law. One of the decisions, Germantown Trust Company v. Powell, 
holds that the law is constitutional. The other, Columbia National Bank 
v. Powell, holds that the law does not apply to national banks. 

The statute in question requires every person, bank, trust company 
or corporation, doing business under the laws of Pennsylvania, engaged 
in the business of receiving deposits of money, to file a report with the 
auditor general each year, showing the deposits on hand that have not 
been increased or decreased, or on which interest has not been credited at 
the request of the owner within 14 or more successive years. The auditor 
general is required to prepare and keep open to public inspection an al- 
phabetical index of the names of the owners of unclaimed deposits, to 
notify them by mail if possible and to publish a list of the names, addresses 
and amounts deposited. Any deposit which remains unclaimed for a 
period of 17 years escheats to the state and must then be paid over to the 
state. 


In Germantown Trust Company v. Powell various arguments were 
directed toward the constitutionality of the statute. For instance it was 
claimed that the law violated the Constitution of Pennsylvania, and that 
of the United States as well, in that it impaired the obligation of a con- 
tract. The theory of the objection was that, upon money being deposited 
in a bank, a contractual relation was created between the depositor and 
the bank, under which the bank was bound to return the money on de- 
mand, and that the provisions of the statute for taking the money, in the 
event of its not being claimed within a specified time, impaired the obli- 
gation of that contract. Answering which, the court said: “The agree- 
ment of the bank, or depositary, however, is merely to keep the money of 
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the depositor until it is demanded by the owner, or his duly authorized 
representatives. It agrees to pay on demand. When demand is made the 
contractual relation ceases, there being no vested right to continue the 
contract in force thereafter, or for any definite time. If the depositor 
should die or make an asignment, his personal representative or assignee 
succeeds to his right to make demand for the mnoey and the bank is in 
duty bound to make payment. A statute of escheat, in effect, simply pro- 
vides for a termination of the contract of deposit, at the instance of the 
commonwealth and by virtue of its sovereign power, where there are no 
heirs to claim the property after the death of a person, or after the expi- 
ration of such reasonable time as may be fixed by law to raise a presump- 
tion of death. While the act requires the filing of certain reports for the 
information of the commonwealth a considerable time before an escheat 
is declared, this provision is reasonable and enables the commonwealth to 
follow up property as to which there is no apparent claim of ownership. 
The right of escheat has been recognized under the English law from the 
earliest times, and has also been the subject of continuous statutory regu- 
lation in Pennsylvania from colonial days.” 

In Columbia National Bank v. Powell the court simply holds that the 
statute does not apply to national banks in Pennsylvania. The statute, by 
its terms, is made applicable to “every person, bank, safe deposit company, 
trust company and corporation organized or doing business under the laws 
of this commonwealth.” 

A national bank is not, of course, organized under the laws of the 
state in which it is located. It is organized under the National Bank Act. 
While it is true that national banks, located in Pennsylvania, must con- 
form to the laws of that state in so far as they are not in conflict with the 
federal statutes, the court held that the words “doing business under the 
laws of this commonwealth,” as used in the statute, did not embrace na- 
tional banks. If the legislature had intended to include national banks, it 
would have been simple enough for it to employ language indicating that 
banks doing business under federal laws were not to be left out. “The 
fact” said the court, “that the legislature used the limited phraseology 
rather than that of a general character indicates an intention to confine the 
act to institutions governed by the laws of this state, and thus exclude 
national banks.” 





TRUST COMPANY EXECUTOR NOT ENTITLED 
TO FEES AND DISBURSEMENTS. 


Minnesota Loan & Trust Company v. Pettit, any Court of Minnesota, 
December 5, 1919. .175 N. W. p. 540. 


A will, which named a trust company as executor and trustee, 
created a trust, which was to last during the lifetime of the testator’s 
widow, daughter, son-in-law and three grandchildren, and for twenty 
years after the death of the survivor of them, when the property was 
to be divided among the testator’s great grandchildren. The widow 
and daughter contested the will and the court held that the provision 
creating the trust was void and that the widow and daughter were en- 
titled to the estate, one-third to the widow and two-thirds to the 
daughter, under the intestate laws. In attempting to sustain the va- 
lidity of the will the trust company appealed to the highest court in 
the state. In filing its account the company claimed credit for $5,000 
executor’s fees during the period while the appeals were on, $4,900 
counsel fees incured on the appeals and $437.84 expended in print- 
ing the papers on appeal. It was held that an executor is not enti- 
tled to such fees and disbursements in connection with an unsuccess- 
ful attempt to sustain the validity of the will. 


Proceeding by the Minnesota Loan & Trust Company, as executor of 
the will of C. H. Pettit, deceased, on a supplement to its final account 
with objection by Deborah M. Pettit, widow, and Bessie P. Douglas, heir 
to the allowance of certain items. Items disallowed in part in the probate 
court, and all parties appealed to the district court, and from its judgment, 
reversing in part and affirming in part, the executor appeals. Affirmed. 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), § 351. 
73 
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See, also 135 Minn. 413, 161 N. W. 158; 129 Minn. 442, 152 N. W. 
845, L. R. A. 1915E, 815. 

Cobb, Wheelwright & Dille and J. M. Martin, all of Minneapolis, for 
appellant. 


James E. O’Brien, of Minneapolis, for respondents. 


QUINN, J. Curtis H. Pettit died intestate May 11, 1914, at his home 
in Hennepin county, leaving him surviving, his widow, Deborah M. Pettit, 
and their only child, Bessie P. Douglas, who had three minor children. 
He left a large estate, consisting of valuable stocks, bonds, real estate, 
and mineral interests in Northern Minnesota, from which large royalties 
were derived. His will was dated January 22, 1908, in which appellant 
was nominated executor and trustee. By the terms of the will the entire 
estate, aside from household furniture, wearing apparal, and persona! 
effects, $2,000 for the upkeep of the lots in the cemetery, and $1,000 to a 
servant, was bequeathed and devised to appellant in trust, to hold, man- 
age, and control during the life of his wife, their daughter, her husband, 
and their three children, and for 20 years after the death of the survivor 
of them, when the trustee was to turn over the property and net accumula- 
tions thereto to the children of the three children of Mrs. Douglas. 


At the time of the execution of the will, Mrs. Pettit indorsed thereon 
her consent to the provisions thereof. On May 15, 1914, Mrs. Douglas 
presented the will to the probate court of Hennepin county, and asked 
that it be admitted to probate. The will was admitted to probate, ap- 
pellant was appointed and duly qualified as executor, and thereafter en- 
tered upon the discharge of its duties. At the hearing to admit the will 
to probate Mrs. Douglas filed notice that she reserved the right to object 
and contest any provisions of the will. 

On June 20, 1914, Mrs.Pettit filed with the probate court a rescission 
and withdrawal of her consent to the provisions of the will, and gave no- 
tice of her intention to take, in lieu of the provisions of the will, the share 
of her husband’s estate to which she would have been entitled had there 
been no will. Appellant opposed this action on the part of Mrs. Pettit. 
A hearing was had thereon, which resulted in a decree of the probate 
court in favor of the widow, which was affirmed by this court upon 
certiorari. State ex rel. Minnesota Loan & Trust Co. v. Probate Court of 
Hennepin County, 129 Minn. 442, 152 N. W. 845, L. R. A. 1915E, 815. 

The executor then proceeded to administer the estate in the usual 
manner, and on August 6, 1915, filed its final account, and asked that the 
estate be distributed. From such account it appeared that all of the 
debts, the legacy of $1,000, and the expenses of administration, including 
$5,993.72 for attorney’s and executor’s fees, had been paid in full, and 
that there remained in the hands of the executor for distribution personal 
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property of the value of $148,038.68 and the real estate, including the 
mineral holdings. 

On January 28, 1916, the probate court made a decree of distribution, 
adjudging and decreeing that the provisions of the will, except as to the 
legacy of $1,000, were invalid, inoperative, and void as a disposition of 
real and personal property under the laws of this state; that Deborah M. 
Pettit, widow of deceased, was entitled to an undivided one-third of the 
real and personal property then in the hands of the executor, and that 
Bessie P. Douglas, daughtei of deceased, was entitled to two-thirds there 
of. The widow and heirs were satisfied with the decree of distribution 
The debts and expenses of administration had all been paid. The estate 
had been fully administered, and the property was intact with the execu- 
tor. The executor then appealed, from that part of the decree of distri- 
bution which gave the daughter two-thirds of the estate, to the district 
court where an affirmance was had. Thereafter it appealed from the 
judgment of the district court to this court, and the judgment was 
affirmed. Minnesota Loan & Trust Co. v. Douglas, 135 Minn. 413, 161 N. 
W. 158. 

In February, 1917, the executor filed a supplement to its final ac- 
count, setting forth the receipts and disbursements subsequent to the rend- 
ering of the final account, in which it asked credit for $5,000 as executor’s 
fees, $4,900 for legal services, and $437.84 for transcriptions and printing, 
all in connection with the two appeals. following the decree of distribution. 

The widow and daughter objected to the allowance of these items, 
upon the ground that they were charges for disbursements made by the 
executor and trustee under an invalid trust, in connection with unsuccess- 
ful appeals by it from the decrees of the probate and district courts. The 
probate court disallowed all of such claims, except that it allowed the 
executor $1,800 for services in caring for the estate subsequent to the 
filing of the final decree. Thereupon the executor appealed to the dis- 
trict court from that part of the decree of the probate court disallowing 
such items, and the widow and daughter appealed from the allowance of 
the item of $1,800. 

In January, 1919, the district court filed its findings of fact and con- 
clusions of law, holding that all the items for which credit was asked 
were for disbursements in unsuccessful appeals by the executor from the 
decree of distribution, and affirmed the action of the probate court in dis- 
allowing the same and reversed the order allowing the item of $1,800. 
Judgment was entered accordingly, and the executor appealed. No ques- 
tion was raised as to the competency of the testator to make his will, nor 
as to the good faith of the executor throughout. 

The question is presented : Is an executor nominated in a will entitled 
to reimbursement from the funds of the estate for services, expenses, 
and couns! fees in an unsuccessful appeal to sustain the will, the heirs 
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contesting upon the ground that the will is void under the statute of trusts. 
The identical question in principle, was passed upon by this court in the 
case of Kelly v. Kennedy, 133 Minn. 278, 158 N. W. 395, L. R. A. 1917A, 
448, Ann. Cas. 1918D, 164. There the executor was nominated in the 
will, he presented the same for probate, the sole heir contested upon the 
ground of want of testamentary capacity in the testatrix. The will was 
allowed in the probate court, and the allowance was affirmed in the dis- 
trict court. On appeal there was a reversal. Upon the second trial in 
district court the will was disallowed, and upon appeal there was an 
affirmance. The probate court allowed the executor for his services and 
disbursements for expenses and counsel fees in connection with the con- 
test of the will. Upon appeal the district court reversed the probate court 
and disallowed the claims. Throughout the executor acted in good faith. 
Tn that case it was held that no legal duty rested upon the executor to pro- 
cure probate of the will, and that he was not entitled to payment out of 
the funds of the estate for such disbursements. No different rule applies 
in, the case because the contest is upon the ground that the will is void 
under the statute, and we see no distinction such as would tend to change 
the rule adopted in the case cited. 
Affirmed. 


DIBELL, J. (dissenting). I am unable quite to agree with the result 
reached. The trust created by the will provided for an accumulation of 
rents and profits of land. At the expiration of 20 years after the death 
of the testator’s wife and his daughter and her husband and their three 
children there was to be a distribution of the proceeds among the testator’s 
three grandchildren and the children of any deceased grandchild by right 
of representation ; and if it so happened that there was no living descend- 
ant of the testator’s daughter at the expiration of the trust period the 
proceeds were to be distributed among the collateral blood relatives of the 
testator and his wife. This was the clearly stated purpose of the testator. 
Its consummation was happily prevented by G. S. 1913, §§ 6687, 6688. 
The will was probated without opposition, the trust company was nomi- 
nated executor by the will, and was appointed by the court and discharged 
its duties as such. It was also the trustee in the trust created by the de- 
vise. In its effort to uphold the trust it sought to bring about the result 
which the testator wished. The trust provision could not be disregarded. 
The daughter could not safely take her portion as heir, even if she were 
allowed to have it, without an adjudication of a competent court that 
the trust was invalid. The ultimate and uncertain beneficiaries contem- 
plated by the trust, not born at the time of the death of the testator, 
could not participate or be represented in the determination of its validity. 
Still the testator wished, if there should be beneficiaries within the class 
defined by him, that they take. His purpose could not be given effect, 
nor the interests of the possible beneficiaries guarded, unless the executor 
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undertook to maintain the will, for the others were opposed. Its under- 
taking was in good faith. Under the circumstances it seems to me that 
it was authorized to take at the expense of the estate the opinion of the 
highest court of the state upon the validity of the trust. The rule stated 
in Kelly v. Kennedy, 133 Minn. 278, 158 N. W. 395, L. R. A. 1917A, 
448, Ann. Cas. 1918D, 164, was advisedly adopted as one likely to work 
well, and it is to be followed. It does not seem to me that allowing the 
executor fees under the circumstances of this case is opposed to it. 

The trust company, in its capacity as executor or trustee, cannot 
disassociate itself from itself as a private corporation. Whether the 
fact that the upholding of the trust would result in profit to itself through 
the long years of administration should affect the amount of the allowance 
is not for discussion in this dissent. 


HALLAM, J. (dissenting). I think the better rule is that a will 
makes provision for beneficiaries not yet in being, the court may in its 
discretion make allowance out of the estate for the fees of an attorney 
who in good faith conducts litigation to sustain the will for their benefit. 
As a practical proposition this seems to be necessary. Otherwise the in- 
terests of such beneficiaries could not be protected at all. 


PENNSYLVANIA UNCLAIMED DEPOSIT LAW 
DOES NOT APPLY TO NATIONAL BANKS. 


Columbia National Bank v. Powell, Supreme Court of Pennsylvania, 108 
Atl Rep. 445. 


A statute of Pennsylvania requires banks and certain other 
corporations “organized or doing business under the laws of this 
commonwealth” to report annually unclaimed deposits and in certain 
cases to pay such deposits over to the State. It is held that this 
statute does not apply to national banks doing business in Pennsyl- 
vania and that such banks are not required to report under the 
statute. 


Bill in equity by Columbia National Bank to restrain A. W. Powell, 
Auditor General from enforcing the Escheat Act against a national bank. 
From a decree dismissing the bill, plaintiff appeals. Reversed and bill 
reinstated, and defendant enjoined from enforcing the act. 

See, also, 260 Pa. 181, 103 Atl. 596. 

John M. Freeman and H. F. Stambaugh, both of Pittsburgh, for ap- 
pellant. 

Wm. M. Hargest, Deputy Atty. Gen., and Frank M. Eastman, of 
Harrisburgh, and Francis Shunk Brown, Atty. Gen., for appellee. 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), § 335. 
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FRAZER, J. The Columbia National Bank of Pittsburgh began 
proceedings in equity to restrain the auditor general from enforcing the 
provisions of the Escheat Act of June 7, 1915 (P. L. 878), requiring banks 
and other corporations and persons to make annual reports to the auditor 
general showing property in their hands subject to escheat under the pro- 
visions of the statute. While the constitutionality of the act is attacked on 
various grounds, covered by our opinion in the case of Trust Cos. v. 
Powell, 108 Atl. 441, filed herewith, the only question now requiring 
consideration is whether the law applies to deposits in national banks 
doing business within this state. 

The title of the act, so far as it relates to bank deposits, provides 
generally for “the escheat of deposits of money,” etc. Section 1 requires 
a report of deposits to be made by “every person, bank, safe deposit com- 
pany, trust company and corporation organized or doing business under 
the laws of this commonwealth.” ‘That a national bank is not organized 
under the laws of this commonwealth, but, on the contrary, is organized, 
chartered, and does business under and by virtue of federal laws, is, of 
course, conceded. The auditor general contends, however, that an inten- 
tion on the part of the Legislature that the act should apply to national 
banks is apparent from the wording of section 1, above quoted, which 
includes corporations ‘“‘organized or doing business under the laws of the 
commonwealth.” It will be observed that although appellant is “doing 
business” within the commonwealth it does not necessarily follow that it 
is transacting business “under the laws” of the commonwealth. True, in 
carrying on its business within the state a national bank conforms to state 
laws in so far as they are not in conflict with federal statutes, yet such 
bank obtains no franchise or authority from the state, but owes its ex- 
istence and its right to do business solely to acts of Congress. The state 
may not impose additional conditions or restrictions upon the right of 
such institutions to do business, nor may it in any way regulate or inter- 
fere with their conduct or management concerning matters subject to the 
control of Congress. As a result of their status we have held that state 
statutes referring in general terms to banks will not be construed to in- 
clude national banks, in absence of express provision to that effect. Com- 
monwealth ex rel. v. Ketner, 92 Pa. 372, 37 Am. Rep. 692; Allen V. 
Carter, 119 Pa. 192, 13 Atl. 70. Had the Legislature intended to include 
banks doing business under federal laws such intention would, undoubt- 
edly, have been shown in general ‘terms by applying the provisions of the 
act to all banks doing business within this commonwealth, in which case 
the language would probably have been sufficiently comprehensive to in- 
clude those operating under federal charters; we are not, however, called 
on to decide that question and do not do so. The fact that the Legislature 
used the limited phraseology rather than that of a general character indi- 





THE BANKING LAW JOURNAL 79 


cates an intention to confine the act to institutions governed by the laws 
of this state, and thus exclude national banks. 

The decree of the court below sustaining a demurrer to the bill is re- 
versed and the bill is reinstated; and it is now ordered, adjudged, and 
decreed that appellee is enjoined from enforcing the provisions of the act 
against banks incorporated under the laws of the United States. Costs to 
be paid by the commonwealth. 


PAYMENT OF CHECK WITH CASHIER’S DRAFT. 


Johnson v. First State Bank of Rollingstone, S Court of Minnesota, 
January 2, 1920. 178 N. W. Rep. 612. 


The owner of shares of stock in a corporation sold them for 
$4250. The purchaser thought he was to receive 66 shares, whereas 
the seller owned but 39 shares. The seller, however, with intent to 
defraud the purchaser took his check for $4250. He presented it 
to the drawee bank and for his own convenience took $250 in cash 
and two drafts on another bank for the balance. Before the drafts 
were collected the purchaser of the stock discovered the fraud and 
notified his bank to stop payment on his check. The bank thereupon 
stopped payment on the drafts which it had issued and the holder, 
the original owner of the stock, brought suit against the bank on the 
drafts. The drawer of the check intervened. It was held that, when 
the bank gave the cash and drafts in exchange for the check, the 
transaction constituted a payment of the check and that it was too 
late thereafter for the drawer of the check to stop payment. It was 
also held that the drawer of the check had no right to intervene and 
assert any claim to the drafts or any relief against the drawee. 
Action by Gust Johnson against the First State Bank of Rolling- 
stone, with intervention by Jerome Speltz. Demurrer to defendant’s 
answer sustained and demurrer to intervener’s pleading sustained, and 
defendant and intervener appeal. Orders affirmed. 

Henry M. Lamberton and Leo F. Murphy, both of Winona, for First 
State Bank. 

Brown, Abbott & Somsen, of Winona, for Speltz. 

Otto A. Poirier, of Virginia and Tawney, Smith & Tawney, of 
Winona, for respondent. 


HOLT,J. This action was brought to recover $4,000, the amount of 
two drafts or cashier’s checks drawn by defendant on the Merchant’s 
Bank of Winona in favor of plaintiff, and upon which defendant had 
afterwards stopped payment. 

Defendant answered, alleging that plaintiff had entered into an agree- 
ment to sell Jerome Speltz certain shares of stock in a land company at 
$61 per share and $224 besides; that Speltz gave to plaintiff his check 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition), § 866, 1061. 
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for $4,250 on defendant in payment ; that through mistake Speltz believed 
plaintiff owned and was selling him 66 shares of stock, and computed the 
amount due him on that basis ; that in fact plaintiff owned but 39 shares ; 
that plaintiff knew of Speltz’s mistake and knew that there was due him 
but $2,603, and that he took the check with intent to cheat and defraud 
Speltz; that plaintiff presented Speltz’s check to defendant for payment, 
and received $250 in cash and the drafts or cashier’s checks above men- 
tioned ; that thereafter, but before the drafts were presented for payment 
at the Winona Bank, Speltz notified defendant to stop payment on the 
check he gave plaintiff, and thereupon defendant stopped payment on the 
drafts or cashier’s checks it had issued to plaintiff. It is conceded that 
Speltz had ample funds on deposit with defendant to meet his check when 
it was there presented by plaintiff, and that defendant had ample funds in 
the Winona Bank to meet its drafts. Defendant demurred to this answer 
as insufficient to constitute a defense, and the court sustained the de- 
murrer. Defendant appeals. 

Speltz, alleging the same state of facts intervened, and asked that 
his check be canceled and returned to him, and that he have judgment 
against defendant for $4,000. Plaintiff demurred to the pleading on the 
ground that it does not state a cause of action in intervention. This de- 
murrer was also sustained, and intervener appeals. 

Defendant is a state bank in which intervener had a checking account 
at the time of the transaction stated in the pleadings. When plaintiff 
accepted intervener’s check the law did not regard the transaction as pay- 
ment absolute for the shares of stock in the absence of an express or im- 
plied agreement that it should be so considered. Bank v. McConnell, 103 
Minn. 340, 114 N. W. 1129, 14 L. R. A. (N. S.) 616, 123 Am. St. Rep. 
336, 14 Ann. Cas. 396. The drawer of such an instrument may revoke 
the authority of the drawee to pay, accept, or certify it at any time before 
it is paid, accepted, or certified. Appellants contend that the same holds 
true in respect to the drafts issued by defendant. It is also claimed that 
since the enactment of the Uniform Negotiable Instruments Act (Laws 
1913, c. 272 [Gen. St. 1913, §§ 5813-6009] ) the giving of a check or draft 
cannot be regarded as an assignment, equitable or otherwise, of any part 
of the funds of the drawer in the hands of the drawee; therefore the 
drawer has the right to revoke the authority to pay at any time before 
there has been a written acceptance, or certification, or actual payment of 
the check or draft. In this case the Speltz check when presented was 
neither certified nor accepted in conformity with the act mentioned. Was 
it paid? 

When plaintiff presented the check at the banking house of defendant, 
the drawer, Speltz, had money on deposit to fully meet it. It was pre- 
sented for payment. Plaintiff received $250, and, for his own conven- 
ience, requested the two drafts or cashier’s checks for the balance. No 
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doubt, defendant charged Speltz’s account with the whole amount. Clear- 
ly both plaintiff and defendant considered the transaction as a payment 
of Speltz’s check; for the former parted with the check and the latter 
with the cash and the drafts which it knew to be good. When this was 
done no contract obligation remained in respect to the check either as be- 
tween the plaintiff and Speltz or as between defendant and Speltz. The 
check had served its purpose, and could thereafter be used only as evi- 
dence of a past transaction. Had defendant become insolvent before the 
drafts were paid, or had plaintiff for any other reason failed to get the 
money therein called for, he could have had no recourse against Speltz 
on the check, nor could he have sued him for the debt or claim the check 
was given to settle or pay. 


“When a debtor gives his creditor an order on his bank to pay an 
indebtedness, having money at the bank to pay it on presentation, and the 
creditor waives the right to demand cash and accept bills of exchange 
from the bank in payment, the debt is satisfied, though the exchange 
proves worthless.” Loth v. Mothner, 53 Ark. 116, 13 S. W. 594. 


Whether defendant paid the check in cash or with its own drafts 
or cashier’s checks was no concern of Speltz. That was a matter wholly 
between plaintiff and defendant. Plaintiff requested the drafts instead 
of the cash, and cannot well be heard to say that they were not accepted 
in payment of the check he surrendered. And when plaintiff is content 
to rest on the obligations created by the drafts issued by defendant in the 
usual course of business, it ought not to lie in the mouth of the latter to 
say that the check was not paid by the transaction. Plaintiff owed de- 
fendant nothing when he presented the check, and the drafts were not 
given as provisional payment of any debt or obligation then existing be- 
tween defendant and plaintiff. They were given and taken instead of 
money. Bank drafts or bank cashier’s checks pass current as money in 
everyday business transactions. When large sums are involved, business 
men prefer to receive payment in such paper rather than in the coin of 
the realm. In Bank v. Maxfield, 83 Me. 576, 22 Atl. 479, the court uses 
this language in respect to a draft that was surrendered upon the receipt 
of a check from the acceptor : 


The draft in question, in the eye of the law, was paid at maturity, 
and became dead to the commercial world.” 


See, also, Equitable Nat. Bank v. Griffen & Skelley Co., 113 Cal. 692, 
45 Pac. 985, where a bill of exchange drawn on defendant was presented 
for payment, and defendant on the same day gave its check for the 
amount to plaintiff, and directed that the bill of exchange be returned to 
it by mail because the clerk who had the bill in his charge was temporarily 
absent from the office of the plaintiff’s agent when the check was there 
delivered. The bill was so returned marked paid. It was held that the 
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transaction constituted a payment of the bill of exchange, and defendant 
could not stop payment of the check. Briggs et al. v. Cent. Nat. Bank, 
89 N. Y. 182, 42 Am. Rep. 285, also bears out our conclusions that de- 
fendant here cannot set up the defense attempted. 

Appellants rely on Hunt v. Security State Bank, 91 Or. 362, 179 
Pac. 248. There the drawer of the check notified the drawee not to pay 
after the latter had received the check, properly endorsed, by mail from a 
bank at a distant city with instructions to remit the amount of the check, 
and other checks inclosed, “in Portland exchange.” When so notified, the 
drawee had already marked the check paid and had placed it on a spindle 
with the intention to, later in the day, charge it against the drawer’s ac- 
count and remit the “exchange.” ‘The drawee did not remit until after 
payment was stopped. The court said: 


“When Hunt [the drawer] ordered the defendant not to pay the 
check, the bank had done nothing more than to satisfy itself that the 
check was genuine, and that there was sufficient funds to pay it, and to 
stamp it ‘Paid,’ and to place it upon the spindle. All this was merely 
preparing to pay; it was simply a step towards payment; it was not pay- 
ment. No entry was made on the books. The drawer was not charged; 
the holder was not credited. It may be assumed that the bank intended to 
make appropriate entries on its books and to remit ; but we are confronted 
with a situation where the bank had not yet executed its intention. An 
intention to pay is not payment. What the bank did was done in contem- 
plation of payment ; but payment was not completed.” 


It is quite clear that the language in that decision strongly sug- 
gests that here, where the payee presented and surrendered the check to 
the drawee upon receiving part in cash and the balance, at his own re- 
quest, in these drafts, there was in law a payment of the check before 
the drawee undertook to stop payment. We think the answer shows no 
defense. 

Reaching that conclusion in respect to defendant’s answer ,it follows 
that the intervener’s complaint states no cause for intervention. Speltz 
did not attempt to stop payment of the check until after defendant had 
fulfilled all the duties it owed him with reference thereto, namely, to 
honor it when presented for payment. Speltz could have no claim for 
the $250 defendant paid plaintiff, nor could he claim the drafts or the 
funds on which the drafts were drawn. It is not a case like Hoidale v. 
Cooley, 174 N. W. 413, where the intervener claimed the notes in suit 
as its property because its agent had wrongfully appropriated the same. 
Without intimating that Speltz could successfully urge as a ground of 
intervention in this action that he would otherwise be unable to obtain 
redress from plaintiff, we may note that there is no allegation that plain- 
tiff is insolvent or that he cannot be made to respond in damages for any 
wrong committed in the stock transaction. 

The orders are affirmed. 
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BANK NOT A HOLDER IN 5 Cole FAITH. 


om Bank of Rogers * ae Supreme Court of Minnesota, January 9, 
920. 175 N. W. Rep. 614. 


The president of the plaintiff bank, with intent to defraud, 
told the defendant that he owned certain property in Florida and 
agreed that, if the defendant would buy the land, he, the president, 
would resell it in a year’s time at a profit. In reliance on these repre- 
sentations the defendant signed two notes for $700 each. The notes 
were blank as to payee and interest and it was agreed that the presi- 
dent would hold them in that condition until the title to the land had 
vested in the defendant. The president wrote in the name of the 
bank as payee, filled in a rate of interest and turned the notes over to 
the cashier in payment of certain money that the president had with- 
in a few days before collected for the bank. The cashier knew that 
the notes, although payable to the bank, were not received in the 
course of the collections made by the president. It was held that, 
in the circumstances, the bank was not a holder in good faith and 
that it could not enforce the notes. 


Action by State Bank of Rogers against Francis A. Missa. Judg- 
ment for defendant and plaintiff appeals. Affirmed. 

Cobb, Wheelwright & Dille and John C. Benson, all of Minneapolis, 
for appellant. 

Moritz Heim, of St. Paul (Thos. D. O’Brien, of St. Paul ,of coun- 
sel), for respondent. 


Holt, J. Plaintiff appeals from a judgment rendered for defendant. 
F. A. Horstman and H. M. Heuring were, during July and August, 1912, 
the president and assistant cashier respectively of plaintiff; a state bank. 
The court found that on July 31, 1912, Horstman, with intent to defraud 
defendant, represented that he was the owner of certain land in Florida 
and if defendant would sign a contract for its purchase Horstman would 
resell it in one year at a profit. Defendant thereupon executed a contract 
to buy, paid $200 cash and signed two notes for $700 each, but therein 
no payee was named, the space being blank, and the space was also blank 
where the amount of the interest is usually inserted; and it was agreed 
between them that Horstman should hold the notes in the condition they 
were then in, without filling said blanks, until title to said land would be 
vested in defendant. In case the title did not vest in defendant, it was 
agreed that the cash paid and the notes were to be returned to him. 
Horstman did not own the land and never acquired any right thereto. 
On August 14, 1912, without defendant’s knowledge or consent, Horstman 
wrote in plaintiff’s name as payee and inserted interest of 7 per 
cent. in one and 4 per cent. in the other of the notes, and turned them over 


: NOTE —For similar decisions see Banking Law Journal Digest, 
(Second Edition), § 893. 
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to Heuring in payment of moneys that during ten days preceding Horst- 
man, as president of the bank, had collected from various persons indebt- 
ed to it. Heuring thereupon credited the accounts of said persons with 
the money collected and paid the balance in cash to Horstman. Heuring 
knew that the two notes were not received by Horstman in payment or 
on account of any indebtedness to the plaintiff, or as a part of the collec- 
tions made by Horstman, and in taking said notes Heuring and plaintiff 
acted in bad faith. 

We have examined the evidence, and find ample support for the 
findings that Horstman procured the notes through fraud; that he had no 
authority to fill the blanks therein; and that they were negotiated in 
breach of faith. 

There is no quarrel with appellant’s law that an innocent holder in due 
course of negotiable paper has nothing to fear from the fact that, when 
it left the maker’s hands it had blank spaces which have been filled con- 
trary to instruction, and that it has been put in circulation without au- 
thority. If plaintiff is a holder in due course, there is no defense. 

Hence the appeal must turn upon whether the evidence sustains the 
findings to the effect that plaintiff was not an innocent purchaser in good 
faith, for value, and without notice. In determining this it must be re- 
membered that the title of Horstman to the notes was defective within 
the meaning of section 5867, G. S. 1913. He obtained them by fraud and 
negotiated them in breach of faith, so that the burden was on plaintiff to 
prove that it was a holder in due course. Section 5871, G. S. 1913. We 
think the evidence supports the findings to the effect that plaintiff took the 
notes in bad faith and had notice of the defect in Horstman’s title to 
them. Heuring knew that the notes were not received in the course of 
the collections Horstman had made for the bank. He also knew that de- 
fendant had had no transaction with the bank which could have involved 
the giving of these notes. How, then, did the notes come to name the 
bank as payee? And how did Horstman come to use them as cash for the 
money he had collected for the bank? Satisfactory answers to these 
questions must have suggested themselves as quite important to Heuring 
before he could venture to take the notes. “To establish good faith there 
must not only be an absence of knowledge of an invalidity, but an absence 
of circumstances which would put an ordinary prudent man upon inquiry. 
If there are such circumstances, and he makes no attempt to ascertain 
the truth, he cannot claim good faith in accepting the instrument.” Penn- 
ington Co. Bank v. First State Bank of Moorhead, 110 Minn. 263, 125 N. 
W. 119, 26 L. R. A. (N. S.) 849, 136 Am. St. Rep. 496. Heuring made 
no inquiry, and, reading between the lines of his testimony, the inference 
is that the president’s wish was law to the assistant cashier. 

The findings of fact require the conclusion of law that plaintiff take 
nothing. In addition to the evidentiary finding concerning Heuring’s 
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knowledge that the notes were not the proceeds of the collections made 
for the bank, the court found as a fact that they were taken in bad faith 
by plaintiff. The evidence warrants an inference of bad faith, because, 
although the transaction between the bank officers was unusual and the 
form of the notes to Heuring’s knowledge did not represent the truth, 
namely, that defendant had for value executed them to plaintiff, Heuring 
made no inquiry. 
The judgment is affirmed. 


FORGED CHECK. 


Stumpp v. Farmers’ Loan & Trust Co., ha bey =:  Gapenine Court, October, 
1919. 178 N. Y. Supp. 8 


The plaintiff partnership had a general deposit account in a 
bank and a similar account in the defendant trust company. A 
confidential bookkeeper in the employ of the firm forged a series 
of checks, aggregating $5,400, on the bank and collected the pro- 
ceeds. Then he forged a check for $5,000 on the defendant trust 
company, payable to the order of the bank, and deposited the 
proceeds to the credit of the firm ‘in the bank. Later he forged 
another series of checks, aggregating $5,353.44, on the bank and 
appropriated the proceeds. The monthly statements submitted by 
the bank were checked up in the presence of the bookkeeper, 
who manipulated the examinations so as to throw the members of 
the firm off their guard. The defendant contended that it was 
not liable for the forged $5,000 check because the money was paid 
into the firm’s account in the bank. The court held that, not- 
withstanding this fact, the defendant was liable. 


Action by August Stumpp and Edwin E. Stumpp, copartners doing 
business under the firm name and style of August Stumpp & Co., 
against the Farmers’ Loan & Trust Company, to recover money paid on 
a forged check. Judgment for plaintiffs. 

Duer, Strong & Whitehead, of New York City, for plaintiffs. 

Geller, Rolston & Horan, of New York City, for defendant. 


GREENBAUM, J. The evidence establishes that during the year 
1917 plaintiffs had a general deposit account with the defendant, and 
also a similar account with the Bank of New York; that during the 
months of May and June, 1916, one Herbert Pratt, a confidential book- 
keeper in the employ of the plaintiffs, forged a series of checks on the 
Bank of New York, aggregatiag, up to July 1, 1916, the sum of $5,400; 
that on July 2, 1917, Pratt forged a check drawn upon the defendant to 


NOTE.—For similar decisions see Banking Law Journal Digest, (Sec- 
ond Edition), § 359. 
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the order of the Bank of New York in the sum of $5,000; that this 
check was deposited in the Bank of New York by the forger to the 
credit of the plaintiffs’ account and paid by the defendant; that sub- 
sequently Pratt forged another series of checks drawn upon the Bank 
of New York, the first of which was dated July 9, 1917, and the last 
August 31, 1917, aggregating in all $5,353.44, and that the forgeries 
were deposited with the Bank of New York to the credit of the plain- 
fendant seeks to avoid liability for paying the amount of the forged 
check drawn upon it upon the ground that the proceeds of the check 
were deposited with the Bank of New York to the credit of the plain- 
tiffs, constituting a payment of that sum to the plaintiffs, and hence 
that they sustained no damages. Defendant also contends that the 
plaintiffs ratified the act of the Bank of New York in collecting the $5,- 
000, and further that the plaintiffs were negligent in failing to observe 
the ordinary safeguards in auditing and checking up the statements of 
their accounts rendered monthly to them by the Bank of New York. 

It seems to me that these defenses are not well founded. The 
name of the plaintiffs’ firm on the forged check was a clumsy forgery, 
which could readily have been discovered by the defendant, if it had 
exercised ordinary care. A deposit made under the circumstances 
above detailed may not be deemed to be a payment to the plaintiffs. De- 
fendant’s payment of the forged check enabled Pratt, not only to cover 
up his defalcations up to July, 1917, for an indefinite period, but en- 
abled him thereafter to increase his ill-gotten gains by a sum in excess 
of the $5,000 check deposited in the Bank of New York. The plain- 
tiffs thus derived no benefit whatever from this deposit, and their dam- 
age to the amount of the $5,000 forged check is conclusively shown. 

Nor can it be successfully urged that the facts establish a ratification 
of payment. As was stated in Weisser v. Denison, 10 N. Y. 82, 61 Am. 
Dec. 731: ; 


“There can, ordinarily, be no ratification of that of which a party is 
ignorant. Ratification implies at least a knowledge that there is or may 
be something to ratify.” 


See, also, Critten v. Chemical Nat. Bank, 171 N. Y. 219, 228, 63 N. 
E. 969, 57 L. R. A. 529. 

With respect to the point that the plaintiffs failed to exercise 
ordinary care in checking up the monthly statements delivered to them 
by the Bank of New York, it suffices to say that, aside from the doubt- 
ful legal proposition that the plaintiffs owed the defendant the duty of 
examining these statements, the proofs indicate that the plaintiffs were 
“not guilty of any negligence in that respect. The evidence is that the 
plaintiffs regularly examined the monthly statements rendered to them 
by the Bank of New York, and shows that the reason why plaintiffs 
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were deceived into thinking that the accounts were correct was that 
the accounts were ysually gone over in ‘the presence of the bookkeeper, 
Pratt, who committed the forgeries, and who so manipulated the ex- 
aminations as to throw the plaintiffs off their guard 1 in ‘discovering his 
criminalities. In their salient features the “facts are qute similar to 
those appearng in the case of Frank v. Chemical Nat. Bank, 84 N. Y. 
209, 38 Am. Rep. 501. There must be judgment for the plaintiffs for 
the full amount claimed. 
Judgment for plaintiffs. 


CONSTITUTIONALITY OF PENNSYLVANIA UN- 
CLAIMED DEPOSIT LAW. 


Germantown Trust Company v. Powell, S me Soust of Pennsylvania, 
May 21, 1919, 108 ‘At Rep. 44 


The laws of Pennsylvania require banks and certain other 
corporations engaged in receiving deposits of money to report each 
year the deposits on hand, which have not been increased or de- 
creased, or on which interest has not been credited at the request 
of the owner within 14 years. When the deposit remains in that 
condition for 17 years it must be paid to the State. Within 10 
years thereafter the lawful owners of a deposit may recover it 
upon satisfactory proof of ownership. It is held that this law 
does not contravene any provision of the Constitution of the United 
States or of the State of Pennsylvania and that it is valid. 


Appeal from Court of Common Pleas, Dauphin County. 

Bills in equity by the Germantown Trust Company and by the 
Union Trust Company of Pittsburgh against A. W. Powell, Auditor Gen- 
eral, to restrain him from enforcing the Escheat Act of June 7, 1915. 
From decrees dismissing the bills, plaintiffs appeal. Affirmed. 

See, also, 260 Pa. 181, 103 Atl. 596. 

Francis B. Bracken, R. Stuart Smith, Maurice Bower Saul, Morgan, 
Lewis & Bockius, and Prichard, Saul, Bayard & Evans, all of Philadel- 
phia, for appellant Germantown Trust Co. 

John M. Freeman and H. F. Stambaugh, both of Pittsburgh, for ap- 
pellant Union Trust Co. 

Wm. M. Hargest, Deputy Atty. Gen., Frank M. Eastman, of Harris- 
burg, and Francis Shunk Brown, Atty. Gen., for appellee. 


FRAZER, J. These two appeals raise the same question and will be 
considered together. 


NOTE.—For similar decisions see Banking Law Journal Digest, (Second 
Edition), § 335. 
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Plaintiffs, in their bills, seek to enjoin the auditor general of the 
commonwealth from enforcing the provisions of the Escheat Act of June 
7, 1915 (P. L. 878), on the ground the legislation is unconstitutional. A 
demurrer filed to the bill was sustained by the court below, the constitu- 
tionality of the act upheld, and a decree entered dismissing the bill, from 
which decree plaintiffs appealed. 

Section 1 of the act requires every person, bank, safe deposit com- 
pany, trust company, and corporation doing business under the laws of 
Pennsylvania, with certain exceptions named, engaged in receiving de- 
posits of money, to file a report with the auditor general each year, show- 
ing the deposits on hand and held for another that have not been increased 
or decreased or on which interest has not been credited at the request of 
the owner within 14 or more successive years. Section 2 requires a similar 
report to be made by persons or corporations acting in a fiduciary capacity 
and every person and corporation or partnership association which re- 
ceives and holds money or property of another for storage or safekeep- 
ing, to which money or property actual access shall not have been had by 
the person for whom the same is held for a period of 7 or more successive 
years. Section 3 requires every corporation, company, bank, trust com- 
pany, insurance company, and partnership organized or doing business 
under the laws of this state, except building and loan associations, to re- 
port all dividends or profits declared to a stockholder or member and not 
paid for 3 years, all debts and interest on debts due by it to a creditor and 
unpaid for 3 years, and all property held by it for another and for which 
no demand has been made for 7 years. Under subsequent provisions 
of the act, deposits of money escheat in 17 years (section 7) : dividends or 
profits, debts, and interest thereon in 6 years (section 7); and property 
received for storage or safe-keeping, or property held for the benefit of 
another, in 10 years (section 9). 

Whether or not the act applies to national banks we have deter- 
mined adversely to the commonwealth in Columbia National Bank v. 
Powell, 108 Atl. 445, in an opinion filed herewith, and what has been said 
there need not be repeated. This opinion will be confined to a considera- 
tion of the constitutional questions raised by appellants. 

There seems to be no room for doubt that the commonwealth, by 

‘virtue of its sovereign power, may take charge of property abandoned 
or unclaimed for a period of time, or which has no known owner. Com. 
v. Dollar Savings Bank, 259 Pa. 138, 145, 102 Atl. 569, 1 A. L. R. 1048, 
and cases cited. This right is not seriously disputed; it is contended, 
however, in the first place, that the act in question violates article 1, § 17, 
of the Constitution of Pennsylvania, and article 1, § 10, of the Constitu- 
tion of the United States, by imparing the obligation of the contract be- 
tween the owner of the property and the depositary; the theory being 
that upon money being deposited in a bank, a contract attaches between 
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the depositor and the bank under which the latter is bound to return to the 
former, on demand, the amount of the deposit, and that the provisions in 
the act for the taking of money or other property after the expiration of 
a specified time, if the owner has not been heard from, amounts to a vio- 
lation of this contract. The agreement of the bank or depositary, how- 
ever, is merely to keep the money of the depositor until it is demanded by 
the owner, or his duly authorized representatives. It agrees to pay on 
demand. When demand is made the contractual relation ceases, there 
being no vested right to continue the contract in force thereafter, or for 
any definite time. If the depositor should die or make an assignment, his 
personal representative or assignee succeeds to his right to make demand 
for the money and the bank is in duty bound to make payment. A statute 
of escheat, in effect, simply provides for a termination of the contract 
of deposit, at the instance of the commonwealth and by virtue of its 
sovereign power, where there are no heirs to claim the property after 
the death of a person, or after the expiration of such reasonable time as 
may be fixed by law to raise a presumption of death. While the act re- 
quires the filing of certain reports for the information of the common- 
wealth a considerable time before an escheat is declared, this provision 
is reasonable and enables the commonwealth to follow up property as to 
which there is no apparent claim of ownership. The right of escheat has 
been recognized under the English law from the earliest times, and has 
also been the subject of continuous statutory regulation in Pennsylvania 
from colonial days; the latest general enactment on the subject being the 
act of May 2, 1889 (P. L. 66). The validity of these acts has been sus- 
tained without suggestion that their enforcement violates any contract 
between the owner of the property and the person or institution in whose 
hands the property was deposited or placed for keeping. 

Appellants further argue that the statute contemplates the escheat of 
property of living persons, or, at least, fails to provide for the proper as- 
certainment of the fact of death of the owner without known heirs, and, 
in effect, deprives him of his property without due process of law. Sec- 
tion 4 requires the report to contain the names and addresses of the de- 
positors or owners of the money, property, or claims, as the case may be, 
with the nature and amount of the property. Section 5 directs the audit- 
or general to prepare and keep open to the public inspection an alphabeti- 
cal index of the names of such persons, with reference to the reports, 
and under section 6 he is directed to notify the person shown to be en- 
titled to money or property, by mail if possible, and shall duly publish, 
in manner prescribed, in the city or county in which the property is held, 
a list of the names, addresses, and amount of money or character of prop- 
erty belonging to such persons. Thereafter, if the owner fails to make 
claim to the property for the period stated, which varies according to the 
nature of the property, the same shall escheat to the commonwealth. 
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Provision is there made (section 7) for proceeding by bill in equity on 
part of the commonwealth at the instance of the Attorney General and 
against the debtor and its creditors to determine issues of fact and for a 
decree of escheat, with further provision, in section 8, that the lawful 
owners of such property may, within 10 years after payment into the state 
treasury, recover the same upon satisfactory proof to the auditor general 
of their ownership. While the fact of death is established only presump- 
tively by failure of the owner or any known heirs to appear, this is not, 
in itself, sufficient to constitute a denial of due process of law or the 
equal protection of the law within the meaning of the provisions of the 
state and federal Constitutions. Mobile, J. & K. C. R. Co. v. Turnipseed, 
219 U. S. 35, 31 Sup. Ct. 136, 55 L. Ed. 78, 32 L. R. A. (N. S.) 226, Ann. 
Cas. 1912A, 463. The death of a person whose whereabouts is unknown, 
and the total absence of heirs, can, in the very nature of the case, seldom 
be established by affirmative proof. A familiar illustration of the right 
to rely upon presumptive proof of death is the Pennsylvania statute re- 
lating to the presumption of death arising from 7 years’ absence unheard 
of. The right of the state to take steps to conserve property within its 
jurisdiction which has no known owner is fully sustained (Cunnius v. 
Reading School Dist., 206 Pa. 469, 56 Atl. 16, 98 Am. St. Rep. 790, 
affirmed in 198 U. S. 458, 25 Sup. Ct. 721, 49 L. Ed. 1125, 3 Ann. Cas. 
1121), as is also the power to base proceedings for escheat upon the pre- 
sumption of death arising from inability to discover the owner of prop- 
erty or any living heirs (Attorney General v. Provident Instituton for 
Savings, 301 Mass. 23, 86 N. E. 912, affirmed in 221 U. S. 660, 31 Sup. 
Ct. 661, 55 L. Ed. 899, 34 L. R. A. [N. S.] 1129; Mobile, etc., R. R. Co. 
v. Turnipseed, supra). 

Appellants also claim the title to the act is insufficient and misleading 
in various respects, and argue that the term “escheat” is used only in a 
case where the intention is to take the property of those who have died 
intestate and without known heirs, and that the act provides for the es- 
cheat of deposits of money or property of living persons as to which no 
notice is given in the title. A reading of the act shows the evident inten- 
tion of the Legislature was not to appropriate or confiscate property of a 
living person, but to establish a period at the expiration of which the 
owner of property will be presumed to be dead unless his whereabouts, 
or that of his heirs, shall have been ascertained in the method prescribed 
by its provsions. That the state has power to fix a time when the pre- 
sumption of death of the owner, or abandonment of the property, may 
arise cannot be open to question, as heretofore pointed out. Com. v. Dollar 
Savings Bank, supra; Mobile, etc., R. R. Co. v. Turnipseed, supra. The 
time is fixed by the statute after which such presumption will arise and 
establshes a form of procedure to have the fact judicially ascertained. 
The law is therefore properly designated an escheat act. 
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Thé contention that thé law is special legislation cantiot be sustained. 
Whilé its provisions are limited to corporation’ organizéd and doing busi- 
ness under the laws of the state of Perinsylvania, atid actorditigly éxclude 
national banks, as we have held in Columbia National Batik v. Powell, atid 
it is also confined to corporations recéiving monéy or property of otliérs 
for safe-keeping, and expressly éxcludes from its prévisions mutual sav- 
ings fund associations not having capital stock represented by sharés, and 
building and loan associations, we find nothing to indicate this classifica- 
tion is not proper. Legislation for a class distinguished from a general 
subject is not special but general, and classification is a legislative ques- 
tion, subject to judicial revision only so far as to see it is founded on real 
distinction in the subjects classified and not on Artificial of irrelevant 
ones used for the purpose of evading the constitutional prohibition. If 
the distinctions are genuine, the courts cannot declare the classification 
void, though they may not consider it a$ resting on a sound basis. 
The test is, not wisdom, but good faith in the classification. Seabolt et al. 
v. €Com’rs of Northumberland County, 187 Pa. 318, 323, 41 Atl. 22; 
Com. v. Grossman, 248 Pa. 1], 15, 93 Atl. 781; Com. v. Puder, 261 Pa. 
129, 136, 104 Atl. 505. “Classification to be valid must be based upon a 
necessity springing from manifest peculiarities, clearly distinguishing 
those members of one class from each of the other classés and impera- 
tively demanding legislation from éach class, separately, that would be 
* * * detrimental to the others.” Ayar’s Appeal, 122 Pa. 266, 16 
Atl. 356, 2 L. R. A. 577; Com. v. Puder, supra, 261 Pa. 135, 104 Atl. 505. 
The dissimilarity between building and loan associations and saving fund 
societies, for illustration, as compared with banks of deposit and other 
corporations receiving deposits of money and securities for save-keeping, 
is sufficient to warrant placing the former in a class by themselves and ex- 
empting them from the provisions of an act of the character here in 
question. In Com. v. Puder, supra, this court suStained legislation regu- 
lating the business of loaning money in small sums to a certain class of 
persons. 


It may be suggested that in view of the provisions of the Constitution 
prohibiting special legislation on the subject of corporations, namely, 
article 3 § 7, forbidding the passage of local or special laws “creating 
corporations, or amending, renewing or extending the charters thereof,” 
and article 3, § 21, forbidding the passage of statutes of limitations in the 
case of corporations different from those applying to natural persons, and 
as article 3 § 7, contains no provision relating to escheats, therefore the 
Legislature may pass special laws on the subjects of escheats and cor- 
porations other than is prohibited above, if they do not violate other sec- 
tions of the Constitution. This is undoubtedly a correct statement of the 
law if we add the qualification that the legislation must not conflict with 
the portion of article 3, § 7, forbidding the “granting to any corporation, 
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* * * any special or exclusive privilege or immunity.” If it be held 
that imposing a liability of property to be escheated when in the posses- 
sion of corporations embraced by this act by indirection grants a “special 
or exclusive privilege or immunity” to other corporations not covered by 
the act, then the statute would be invalid unless upheld on the ground of 
proper classification, as detailed in the preceding paragraph. This view 
of the act, however, was not presented to us, either in the printed or oral 
argument, and therefore we need not pass upon it. 
Judgment affirmed. 


AGREEMENT TO HONOR DRAFTS. 


Bank of Eclectic v. Sturdivant Bank, Supreme Court of Alabama, November 
13, 1919. 83 So. Rep. 321. 


A bank wrote a letter to the plaintiff bank, in which it agreed 
to “honor drafts of T. G. for his daily cotton purchases in your 
city.” The letter was signed by the cashier. The president of 
the guaranteeing bank was interested in T. G.’s cotton purchases. 
In fact T. G. was the president’s agent. Relying on the guaranty 
the plaintiff bank cashed a draft for $1,000 drawn by T. G. Be- 
fore the draft was paid the defendant bank bought the assets of 
the guaranteeing bank and assumed its liabilities. It was held 
that the defendant bank was liable for the amount of the draft. 


Appeal from Circuit Court, Elmore County ; Gaston Gunter, Judge. 

Action by the Sturdivant Bank against the Bank of Eclectic. Decree 
for plaintiff, and defendant appeals. Affirmed. 

The bill in this case was filed by the Sturdivant Bank, a partnership, 
against the Bank of Eclectic (appellant), the Elmore County Bank, and 
others. The bill, in substance, charges, as follows: The Elmore County 
Bank, prior to December 7, 1916, was engaged in the general banking 
business, with H. S. Holloway as president and G. A. Collins as cashier, 
and that on said date the Bank of Eclectic was also engaged in a general 
banking business; that in 1916 said Holloway, president of the Elmore 
County Bank, was engaged in buying cotton in Dadeville, Ala., employing 
one T. J. Gilliland as his agent for that purpose; and the said Holloway, 
desiring to arrange for the necessary funds for his agent with which to 
make his purchases, and to provide a checking account upon which his 
agent could check in payment for cotton bought by him from day to day, 
requested the complainant bank to cash drafts drawn by said agent on the 
Elmore County Bank, assuring complainant that all of said drafts would 


NOTE.—For similar decisions see Banking Law Journal Digest, 
(Second Edition, §.893. 
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be honored by said bank. The said Elmore County Bank, by its cashier, 
gave to complainant the following agreement or letter of credit: 


“Elmore County Bank. 
“Eclectic, Ala., Sept. 29, 1916. 
“Sturdivant Bank, Dadeville, Alabama—Gentlemen: ‘This is to ad- 
vise that we will honor drafts of T. J. Gilliland for his daily cotton pur- 
chases in your city. You may send these drafts direct or through regular 
channel and we will remit them at par. 
Yours very truly, 
“G. A. Collins, Cashier.” 


It is averred that under this letter of credit the said agent, between 
the above date and the 18th of October, 1916, drew a number of drafts 
on the Elmore County Bank through the complainant bank, upon which 
complainant advanced the cash to said Gilliland, placing the same to his 
credit on the books of the complainant bank, which amounts were checked 
out by said agent in making his purchases; said drafts so drawn being 
paid to complainant by the Elmore County Bank. 

On October 18, 1916, the said Gilliland drew a draft on the Elmore 
County Bank for $1,000, which complainant cashed, placing the same to 
his credit, and said amount was checked out by him in the purchases of 
cotton. It is further averred that complainant sent the draft to the Elmore 
County Bank for payment, in accordance with its previous agreement 
with the president of said bank and the letter of credit above set out, and 
received from said bank the following acceptance: 


Elmore County Bank. 
“Eclectic, Ala., 10/20/16. 
“The Sturdivant Bank, Dadeville, Alabama—Gentlemen: This is to 
advise that we are today remitting $1,000.00 to the Chase National Bank 
of New York for your credit and advice. 
“Yours very truly, 
“G. A. Collins, Cashier.” 


The bill alleges, however, that said remittance was not made, and that 
said draft remains unpaid. It is further alleged that on December 7, 
1916, the Elmore County Bank sold and transferred to the Bank of Eclec- 
tic all of its assets of every character for a recited cash consideration of 
$10, and the further consideration of the Bank of Eclectic assuming and 
agreeing to pay all liabilities of the Elmore County Bank, as shown by 
its records, and, further, that said Bank of Eclectic has so assumed charge 
of said assets ; that at the time of said sale, the Elmore County Bank was 
indebted to the Bank of Eclectic in a large sum which constituted a sub- 
stantial part of the consideration for the sale of its assets to the Bank of 
Eclectic ; and that the real consideration for said sale was the said indebt- 
edness to the Bank of Eclectric and the agreement on the part of said bank 
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to pay the debts and Usstinie the fiabilities of the Elmore County Bank; 
that the property sold constituted all, or substantially all, of the property 
of the Elmore County Bank. It is further averred that, in addition to the 
agreement of the Bank of Eclectic to pay the debts of the Elmore County 
Bank, said sale by thé Elmore County Bank of all itS assets, undér the 
circumstatices shown, was 4 general assignment for the betefit of the cred- 
itors of the Elindre County Bank, ahd that the complamant is therefore 
entitled to have the assets administered so as fo have its debts paid out 
of said assets by the Bank of Eclectic, the assignee. 

The bill was demurred to for want of equity, and for its failure to 
show that the complainant was a creditor of said Elmore County Bank, 
and upon the further ground that the allegations of the bill show that 
the acceptance of said draft was not in writing and subscribed to by the 
Elmore County Bank. ‘The demurrer was overruled, and the bill 
answered. 

Complainant offered testimony tending to support the material aver- 
ments of the bill, and there was evidence tending to show that at the time 
of the sale by the Elmore County Bank to the Bank of Eclectic, the form- 
er was largely indebted to the latter on account of dishofiored checks and 
drafts. 

The testimory also tended to show that the draft in question had not 
been paid, 4nd that thé safe had been destroyed by the president of the 
Elmore County Bank prior to the sale; that it was not on the files of the 
bank at the time, and, further, that one of the members of the Sturdivant 
Bank had told the president of the Elmore County Bank that he thought 
the drafts had all been paid, but there is no evidence that this was com- 
municated to the Bank of Eclectic at the time or prior to the transfer. 
This statement on the part of the member of the Sturdivant Bank grew 
out of some confusion in reference to correspondence and telegrams as 
to a number of drafts on said Elmore County Bank. 

The trial court was of the opinion that while the special agreement 
of the Bank of Eclectic to pay all the liabilities of record of the Elmore 
County Bank did not include the liability on this particular draft, because 
the same was not of record at the time of the purchase, nevertheless the 
court was of the opinion that the Bank of Eclectic purchased and took 
over all of the assets of the Elmore County Bank upon consideration of a 
pre-existing debt, and that such a conveyance operated as a general as- 
signment for the benefit of all the creditors of said Elmore County Bank, 
and that the Elmore County Bank was liable to the Sturdivant Bank for 
the amount of said draft. A decree was entered, granting the relief 
prayed, from which respondent Bank of Eclectic prosecutes this appeal. 


GARDNER, J. We are in full accord with the conclusion of the court 
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below that at the time of the transfer of all the assets of the Elmore 
County Bank to the Bank of Eclettic the former was latgely indebted to 
the latter, which debt formed a Céitfolling consideration for such trans- 
fer. Ti thé Sttfdivatit Bank, therefore; Was & Cteditér of the Eliot 
County Bank ai the time, the equity of its bill to have such a transaction 
declared a general assignment for the benefit of all creditors of said El- 
more County Bank carinot be questioned. | Section 4295, Codé of 1907; 
Elliott v. Kyle, 176 Ala. 376, 58 South. 309. 

Counsel for appellee insists that the acceptance of the draft here in 
question camé within thé duthority and ‘daties of the ca8hiet of the bank, 
and that the signature of the cashier is the Signature of the bank so far as 
its effect is concerned, while counsel for appellant insists that the letter 
of acceptarite, signed by the cashier, does not appear to be binding upon 
the bank. 

This question as to the inherent authority of the cashier we may 
pass as unnecessary fo decide, and without indicating any opinion there- 
on. The act which the cashier assumed to perform is certainly one intrin- 
sically proper to be committed to his charge. The arrangement for the 
line of credit to be extended to Gilliland was made by the president of 
the bank, followed by the letter of credit signed by the cashier, as shown 
in the statement of the case, and was acted upon in good faith by the 
Sturdivant Bank in cashing the drafts drawn in accordance with said 
letter. The testimony offered by complainant—respondents offering no 
proof—wads without dispute, and we think there can be no question that 
the proof here offered clearly made out a prima facie case of liability on 
the part of the Elmore County Bank to the Sturdivant Bank for the 
amount of said draft. Morse on Banks, vol. 1, § 165b. See, also, § 156, 
same authority; Farmers’ & Mechanics’ Bk. v. Troy City Bk., 1 Doug. 
(Mich.) 457. 

The evidence shows that one of the members of the Sturdivant Bank, 
in charge of the correspondence, became confused as to whether or not 
remittance had been made for this particular draft, and at one time stated 
to the president of the Elmore County Bank that he thought all drafts 
had been paid, which statement he subsequently corrected. However, there 
is no evidence tending to show that the Bank of Eclectic was informed 
of any such statement at the time or prior to the transfer. There is 
therefore no evidence whatever going to show that said bank was misled 
in the least by such statement to Holloway, or that the bank acted upon it 
in any manner. The essential elemetits of estoppel are wholly lacking, 
and this insisténce of counsel for appellant is therefore without merit. 

What we have said above discloses our opinion that the demurrer 
to the bill was properly overruled, and that the final décree was justified 
by the proof and will be accordingly affirmed. 

Affirmed. 





THE BANKING LAW JOURNAL 


BANK NOT A HOLDER IN DUE COURSE. 


First National Bank of Rolette, N. D., v. Anderson, Supreme Court of 
Minnesota, December 12, 1919. 175 N. W. Rep. 544. 


The defendants signed two notes payable to one Edwards 
under such circumstances that they had a defense against Edwards. 
The payee transferred the notes to a Minneapolis bank as collat- 
eral security. The cashier handled the transaction for the bank. 
Edwards was brought to the cashier and recommended by the 
vice-president. After maturity the Minneapolis bank transfered 
the notes to the plaintiff bank. The plaintiff’s right to recover 
depended upon whether the Minneapolis bank was a holder in 
due course. At the trial the cashier of the Minneapolis bank tes- 
tified that the bank purchased the notes in good faith and in the 
ordinary course of business. But the payee was not produced as 
a witness and neither was the vice-president of the Minneapolis 
bank. It was held that the evidence was not sufficient to estab- 
lish the good faith of the Minneapolis bank and that the plaintiff 
could not enforce the notes. 


Appeal from District Court, Yellow Medicine County; Richard T. 
Daly, Judge. 

Action by the First National Bank of Rolette, N. D., against Albert 
Anderson and others. Verdict for defendants, and from an order deny- 
ing its alternative motion for judgment or a new trial, plaintiff appeals. 
Order affirmed. 


DIBELL, J. Action on two promissory notes. There was a verdict 
for the defendants, and the plaintiff appeals from the order denying its 
alternative motion for judgment or a new trial. 

The two notes were given by the defendants to one Edwards as payee. 
It is conceded that they were given under such circumstances that the 
makers had a defense, and that the burden was upon a purchaser to show 
good faith. G. S. 1913, § 5871. 

Edwards took the notes to the Citizens’ State Bank of Minneapolis 
with other notes, making an aggregate of $5,850, borrowed $4,000 from 
the bank, and used these two and the other notes as collateral. After- 
wards the bank, when the $4,000 note was overdue, sold it to the plaintiff 
bank, and with it went the collateral. The plaintiff does not claim, as we 
understand from the argument, protection as an innocent purchaser from 
the Minneapolis bank; but it is in as favorable position as was the bank 
upon its purchase from Edwards. G. S. 1913, § 5870. 

The cashier of the bank, one Samels, attended to the making of the 


NOTE.—For similar decisions see Banking Law Journal Digest (Sec- 
ond Edition) § 420. 
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loan. McGregor, the vice president and a member of the discount com- 
mittee, brought Edwards to Samels and recommended him. McGregor, 
though a member of the discount committee, was not active in the bank’s 
affairs. The cashier gave testimony tending to show that the bank pur- 
chased in good faith and in the ordinary course of business. Neither 
McGregor nor Edwards was a witness. The question is whether the 
Minneapolis bank was as a matter of law an innocent purchaser, or 
whether the question of its good faith was for the jury as the trial court 
held it to be. 


The Negotiable Instrument Act provides: 


“To constitute notice of an infirmity in the instrument or defect 
in the title of the person negotiating the same, the person to whom it 
is negotiated must have had actual knowledge of the infirmity or defect, 
or knowledge of such facts that his action in taking the instrument 
amounted to bad faith.” G. S. 1913, § 5868. 


The holding of the cases before the act was to the same effect. Mer- 
chants’ Nat. Bank v. McNeir, 51 Minn. 123, 53 N. W. 178; Tourtelot v. 
Reed, 62 Minn. 384, 64 N. W. 928; Merchants’ Nat. Bank v. Sullivan, 63 
Minn. 468, 65 N. W. 924; Gale v. Birmingham, 64 Minn. 55, 67 N. W. 
659. 

A bank is not a bad faith purchaser because it is negligent or care- 
less or because it does imprudent or bad banking. Its act must amount 
to something like fraud upon the rights of the purchaser. The absence of 
McGregor is not explained. It is true, as pertinently remarked by counsel 
for the plaintiff in his brief, that it was not necessary for the plaintiff to 
hale all the officers, directors and agents of the Citizens’ State Bank into 
Court and to call the roll and ascertain whether any of them might know 
of the defense or equities existing.” But McGregor was definitely con- 
nected with the taking of the note from Edwards. He knew something of 
the facts concerning it. It does not appear that he was acting in the in- 
terest of himself and Edwards so that his knowledge would not be that of 
the bank within the well-understood rule stated in First Nat. Bank v. Per- 
sall, 110 Minn. 333, 125 N. W. 506, 675, 136 Am. St. Rep. 499, and cases 
there cited. It may be noted too that Edwards, who was not present at 
the trial, had knowledge of the transaction, and there is nothing to sug- 
gest that he was hostile to the plaintiff. Bearing in mind that the burden 
of proof was upon the plaintiff to show that the Citizens’ State Bank was 
a purchaser in good faith, and that neither McGregor nor Edwards was 
called as a witness, nor the absence of either explained, we are of the 
opinion that the question was one for the jury. It might draw an infer- 
ence unfavorable to the plaintiff from their absence. This was the view 
taken by the trial court. 


Order affirmed. 
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INCOMPLETE NOTE. 


Keister v. Wade, New York Suprespe er November, 1919. 179 N. Y¥. 
upp. 609. 


A promissory note read in part as follows: 


“Sept. 10, 1998. 
after date I promise to pay to George Keister, or Order,” 


etc. 

The payee brought suit on it. It was held that it was incomplete 
and not a valid pg! note and that he could not recover. 
It was not payable on demand within section 26 of the Negotia- 
ble Instruments Law which provides that an instrument, which 
expresses no time for payment, is payable on demand. 


Action on a note by George Keister against Henry C. Wade. Ver- 
dict for plaintiff, and defendant reserved motion to dismiss the complaint. 
Motion granted, and complaint dismissed. 

Putney, Twombly & Putney, of New York City, for plaintiff. 

Joseph M. Herzberg, of New York City, for defendant. 

PENDELTON, J. The suit was on a promissory note. The note 
put in evidence is as follows: 


“Sept. 10, 1918. 
after date I promise to pay to George Keister or order,” etc. 


Defendant moved at the end of plaintiff’s case and at the end of 
the whole case to dismiss the complaint on the ground that the note in 
evidence was not a completed instrument. Decision of the motions was 
reserved. The jury found for plaintiff on the issues of fact in the case, 
and the question now comes up on these motions. Section 20 of the 
Negotiable Instruments Law (Consol. Laws, c 38) provides as follows: 


“Form of Negotiable Instrument.—An instrument to be negotia- 
ble must conform to the following requirements: 1. It must be in 
writing and signed by the miaker or drawer; 2. Must contain an un- 
conditional promise or order to pay a sum certain in money; 3. Must 
be payable on demand, orf at a fixed or determinable future time; 4. 
Must be payable to order or to bearer; and 5. Where the instrument is 
addressed to a draweé, he must be named or otherwise indicated 
therein with reasonable certainty.” 


An instrument which fails to comply with these provisions is incom- 
plete. Plaintiff contends that no date of payment is expréssed in the 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 552. 
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note, and that it is therefore, under section 26, a demgnd note, and is 
thus a completed instrument. Sectign 26 reads as follows: 


“When payable on Semnd An instrument is payable on demand: 
1. Where it is expressed to be payable on demand, or at sight, or op 
presentation or 2. In which ho time for payment is éxpressed. 
Where an instrument is issued, accepted or indorsed when overdue, it 
is, as regards the person so issuing, accepting or indorsing it, payable 
on demand.” , 
The sole question involved, therefore, is whether a note reading, 

after date I promise to pay,” etc., is an uncompleted note, or 
a note in which “no time for payment is expressed.” It seems quite 
clear that if a note reads simply, “I promise to pay,” etc., it is on instru- 
ment in which no time for payment is expressed. It may be conceded, 
without admitting that the same is true, if it reads “I promise to pay 
hereafter to,” etc., or “I promise to pay after date to,” etc., and that 
putting the words “hereafter” or “after date” before the words “I 
promise,” so as to read “After date I promise to pay,” etc., can make 
no difference. 


“ 


The question is therefore whether leaving a space for filling in, 
followed by “after date” in small letters, essentially alters the case. 
I think it does. It is impossible not to see on inspecting the note that 
a blank has been left to be filled in. Until this is done the instrument 
appears on its face to be incomplete. The instrument must be looked 
at as a whole; the space left in blank and the fact that the words “after 
date” commence, not with a capital, but with a small “a,” is as much 
a feature of the instrument as any other part of it, and cannot be disre- 
garded. It shows the parties intended an instrument in which the 
time of payment should be expressed, not one in which no time of pay- 
ment is stated. Any other construction would do violence to the plain 
intent of the parties themselves. 


In Usefor v. Hernzenstein, 65 Misc. Rep. 45, 119 N. Y. Supp. 290, 
the note was, so far as this question is concerned, exactly in the form 
here presented, viz.: “—————— after date --————— promise,” etc. It 
was held not to be a demand note, because neither expressly payable 
on demand, nor an instrument in which no time for payment is expressed, 
but was a note in which a blank was left in which to put in the date. 
In Farmers’ Bank v. Thomas, 79 Hun, 595, 29 N. Y. Supp. 837, it was 
said that a blank preceding the words “after date” plainiy indicated that 
a specified time was to be inserted, that the form was that of a time 
note, and not a demand note, and there was no implied authority to fill 
in the blank the words “on demand.” Whatever may be said as to 
plaintiff’s right to fill in the blank under section 33 of the Negotiable 
Instruments Law, which reads as follows: 
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“Where the instrument is wanting in any material particular, the 
person in possession thereof has a prima facie authority to complete it 
by filling up the blanks therein. And a signature on a blank paper de- 
livered by the person making the signature in order that the paper may 
be converted into a negotiable instrument operates as a prima facie 
authority to fill it up as such for any amount. In order, however, that 
any such instrument, when completed, may be enforced against any 
person who became a party thereto prior to its completion, it must be 
filled up strictly in accordance with the authority given and within a 
reasonable time. But if any such instrument, after completion, is nego- 
tiated to a holder in due course, it is valid and effectual for all pur- 
poses in his hands, and he may enforce it as if it had been filled up 
strictly in accordance with the authority given and within a reasonable 
time.” 


—he did not do it. The instrument sued on being incomplete, the 
complaint must be dismissed, with costs. 
Judgment accordingly. 


PAYMENT OF CHECK BY BANK. 


Hirschborn v. Westchester Avenue Bank, New York Supreme Court 
Appellate Term, December 10, 1919. 179 N. Y. Supp. 101. 


The plaintiff was the owner of a check, drawn by one Luban 
to the order of “Cash” and indorsed by Luban and another. The 
plaintiff gave the check to an agent with instructions to take it to 
the drawee bank and have it certified. The agent went to the bank 
and requested certification. The bank refused to certify it because 
it was not drawn to the order of a specified person, but volunteered 
to pay it. The agent accepted this proposition and appropriated 
the money. It was held that, in the absence of notice to the bank 
that the agent had been sent to certify and not cash the check, 
the drawee bank was not liable. 


Appeal from Municipal Court, Borough of Manhattan, Second Dis- 
trict. 
Action by Isaac Hirschhorn against the Westchester Avenue Bank. 


From a judgment for plaintiff, after trial by the court, defendant ap- 
peals. Reversed, and new trial granted. 
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BIJUR, J. Plaintiff has sued to recover from the defendant $500, 
being the amount of a check of which plaintiff had become the owner, 
which was drawn to “Cash” by one Luban, and indorsed by Luban and 
one Trop. Plaintiff handed this check to one Goldman to have it 
certified. Goldman went to the bank and asked for certification, but 
it was refused, the officers of the bank telling him that they did not 
certify checks unless drawn to the order of a named payee, for rea- 
sons which were explained at the trial, but they offered to pay him cash, 
which he accepted, and misappropriated it. 

It is claimed by the plaintiff and conceded by the defendant that, 
had the. bank received notice or been put upon inquiry by the fact that 
Goldman had been sent by plaintiff to have the check certified, it would 
have had no right to pay him the money. It is not claimed by plain- 
tiff that there were any circumstances to put defendant upon notice, 
but that Goldman informed the bank that he had been sent by plaintiff 
to have the check certified. A careful reading of the short record fails 
to disclose even a scintilla of evidence to that effect. Plaintiff refers 
to the opening words of plaintiff’s witness, Goldman, “Mr. Hirsch- 
horn sent me with this check to get it certified,” which was in answer 
to a question as to what conversation he had at the bank, and he argues 
that this was the illiterate witness’ manner of detailing the conversation. 
That, however, is manifestly an incorrect interpretation of the witness’ 
intention, for after an objection, which was overruled, the witness 
continued, “So I went to the bank, and I went over and asked to have 
the check certified,” showing as I think conclusively that the opening 
sentence was not intended to detail a conversation, but to state a fact. 

It is true that there are indications in the record that the learned 
judge below may have been under the impression that there was tes- 
timony to the effect that Goldman had told the bank that he had been 
sent by plaintiff to obtain certification ; but that does not take the place of 
testimony, and in a colloquy at the close of the case plaintiff’s counsel 


remarked 
! 


“They must have had due notice of that limitation when they 
called him back. 

“The Court: There is no question about that. 

“Defendant’s Counsel: We had no notice of the fact.” 


Under these circumstances we cannot permit a judgment to stand 
which is entirely unsupported by the evidence. 


Judgment reversed, and new trial granted, with $30 costs to appel- 
lant to abide the event. All concur. 
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DESCRIPTION OF PROPERTY IN CHATTEL 
MORTGAGE. 


First Nati Bank of Washington, OkL, .. Haines, Supreme Court of 
= oy November 18, 1919. Pac. Rep. 441. 


A chattel mortgage executed to a bank covered “all crops 
raised during 1914 by O. L. Bolin and Ira Bolin (on any land 
cultivated or controlled by them in McClain county.” This mort- 
gage was signed by both of the Bolins. Later Ira Bolin executed 
a mortgage to one Haines covering “thirty acres of cotton to be 
raised and gathered on said above described land during the sea- 
son 1914.” The bank’s mortgage was placed on record before 
Haines’ mortgage was executed. So, although Haines had no 
actual notice of the existence of the bank’s mortgage, he had con- 
structive notice under the statute. The question was whether the 
description in the bank’s mortgage was sufficient to cover cotton 
cultivated by Ira Bolin alone, or whether it covered only cotton 
raised by the Bolins jointly. The court held that the description 
in the bank’s mortgage was sufficient to place a subsequent mort- 
gagee upon inquiry and that, the meaning not being clear, the bank 
was entitled to introduce evidence to explain the words used and 
show that the parties intended to mortgage crops raised by either 
one of the Bolins. 


Error from County Court, Cleveland County; B. F. Wolf, Judge. 

Action by W. H. Haines, revived after his death subsequent to the 
trial, in the name of Hannah F. Haines, administratrix, against the First 
National Bank of Washington, Oklahoma. Judgment for plaintiff, and 
defendant bring error. Reversed and remanded, with direction to grant 
a new trial. 

C. G. Moore, of Purcell, and J. B. Dudley, of Oklahoma City, for 
plaintiff in error. 

Ben F. Williams and John E. Luttrell, both of Norman, for defend- 
ant in error. 


RAINEY, J. The material facts in this case are substantially as fol- 
lows: On December 13, 1913, O. L. Bolin and Ira Bolin, farmers, executed 
to the First National Bank of Washington, Okl., a chattel mortgage cover- 
ing certain personal property belonging to them in McClain county. This 
mortgage was filed for record in the office of the register of deeds of said 
county on December 15, 1913. It begins: 


“This mortgage, made the 13 day of December, A. D., 1913, by 
O. L. Bolin & Ira Bolin, of Washington, McClain county, Oklahoma, 
by occupation a farmer, mortagor, to the First National Bank of 


NOTE.—For similar decisions see Banking Law Journal Digest (Sec- 
ond Edition) § 580. 
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Washington, McClain county, Oklahoma, mortagee, its successors or 
assigns.” 


The description of the chattels mortgaged is as follows: 


“One bay horse, 9 yrs. old, 16 hands high, wt. 1100 Ibs., value 
$100.00; one grey mare, 10 years old, 15 hands high, wt. 950 Ibs., 
value $75.00; one bay mare, 8 years old, 15 hands high, weight 1000 
Ibs., value $125.00; one brown horse mule, 7 years old, 1 big ankle 
on hind foot, value $50.00; one gray horse, 9 years old, 15% hands 
high, weight 1000 Ibs., value $100.00; one grey horse 10 years old, 15% 
hands high, weight 1000 lIbs., value $100.00; one red cow, has a big 
jaw; one yellow Jersey cow, 6 years old, no horns, value $60.00; one 
Brown Jersey cow, white face, has horns, value $40.00; one black 
& white heifer, 2 years old, one red heifer, 2 years old; one red 
steer calf, 1 year old; one new Stoughton wagon; one Studebaker 
wagon, one 2 row cultivator, value $40.00. One Deere 16 inch sulky 
plow; one Moline walking cultivator; All other farm tools and ma- 
chinery owned by O. L. Bolin, except his binders. 

“All crops raised during 1914 by O. L. Bolin & Ira Bolin on any 
land cultivated or controlled by them in McClain county.” 


Thereafter, and on April 14, 1914, Ira Bolin executed a chattel 
mortgage to W. R. Haines covering the following property : 


“One Moon Brothers buggy and one single set of harness bought 
this day of W. R. Haines. Thirty acres of cotton, to be raised and 
gathered on said above described land during the season 1914; also 
a second mortgage on subject to a first mortgage of about $100 on one 
gray horse, about 9 years old, about 16 hands high, weight about 1100 
Ibs., value $100. One gray horse, about 10 years old, about 15 hands high, 
weight about 1000 Ibs. worth $100.00. 


The Bank claiming it had a prior mortgage on the 30 acres of cotton 
described in Haines’ mortgage, sold the cotton and applied the proceeds on 
the indebtedness due it by the Bolins. This action was instituted by 
Haines against the bank for damages for conversion of said cotton. Judg- 
ment was for Haines, from which the bank has appealed to this court. 

Subsequent to the trial, Mr. Haines died, and the action has been re- 
vived in the name of Hannah F. Haines, as administratrix of his estate. 

At the trial counsel for the bank offered its mortgage in evidence, 
which was excluded by the court on objection of the plaintiff on the theory 
that it did not cover any crops raised during 1914 by either of the Bolins 
as their individual property, but only secured crops owned jointly by said 
parties. In connection with the offer of the bank’s mortgage in evidence, 
counsel for the bank also offered to prove: 


“That Ira Bolin and O. L. Bolin did not farm as partners in the 
year 1914, but that O. L. Bolin had his own crop and cultivated it, and that 
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Ira Bolin had his own crop and cultivated it, and neither one had any 
interest in the other; that Ira Bolin was a single man and lived 
with O. L. Bolin; and that they mortgaged their crops to secure 
these two notes, each one signing as surety for the other, and they 
put up all the crops that they cultivated for the year 1914 as secur- 
ity for these two notes.” 


Objection to this offer was sustained by the trial court and exceptions 
saved by counsel for the defendant. 

The rule is well settled in this jurisdiction that any description in a 
chattel mortgage that is sufficient to put a third person upon inquiry, which, 
when pursued, will enable him to ascertain the property intended to be 
included in the mortgage, is good. Smith et al. v. La Fayette & Bro., 29 
Okl. 671, 119 Pac. 979; First Nat. Bank of Bristow v. Rogers, 24 Okl. 357, 
103 Pac. 582; Hoblitt et al. v. Farmers’ State Bank of Tuttle, 54 Okl. 516, 
153 Pac. 1154; Hourigan v. Home State Bank, 162 Pac. 699; Mitchell et 
al. v. Guaranty State Bank of Okmulgee, 172 Pac. 47. 


In First National Bank of Bristow v. Rogers, supra, we held that the 
words, “the product and proceeds of all my 1907 cotton and all my future 
crops until above note is paid,” sufficiently described a cotton crop to 
render the mortgage valid as against a third person, although it did not 
describe the exact location in the county where the cotton was to be 
planted and cultivated. 


If, in fact, as contended by counsel for the bank, O. L. Bolin and Ira 
Bolin did not raise the crop of cotton jointly and that at the time of the 
execution of their mortgage to the bank it was intended to cover chattels 
owned and crops to be grown by them individually, there can be no ques- 
tion that it would be good between the parties and would give the bank a 
lien on their individual property therein described as security for their 
notes. The mortgage as written is ambiguous in this respect, for it is not 
clear from the instrument itself whether the Bolins intended to mortgage 
only crops to be grown by them jointly or their individual crops ; neither is 
is it clear as to whether the large number of chattels specifically described 
were jointly owned property or individual property. In these circum- 
stances parol testimony was admissible to explain the meaning and disclose 
we think is applicable to this case: 

In Furgerson v. Twisdale et al., 137 N. C. 414, 49 S. E. 914, a case 
cited by counsel for plaintiff, the court used the following language, which 
we think is applicable to this case: 


“The intention of the parties to the crop lien is to be collected 
from the whole instrument, and the words used are to be under- 
stood in their plain and literal meaning. Where the meaning is 
not clear, in sustaining it courts will consider the circumstances 
under which the contract was made, the subject-matter, the relation 
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of the parties, and the object of the agreement, in order to ascertain 
the intention of the parties.” 


Under the facts of the case quoted from, it was clear both from the 
instrument itself and the surrounding circumstances that the parties in- 
tended to mortgage only jointly owned property ; but the evidence excluded 
in the case at bar, if true, would tend to prove that the mortgage was in- 
tended to cover their individual chattels and crops, and not jointly owned 
crops. There is included in the description of the property in the mortgage 
executed by Ira Bolin to Haines one gray horse, nine years old, and one 
gray horse ten years old, and these two identical animals are described and 
included in the mortgage given to the bank. This is a strong circumstance 
to be gathered from the two instruments that it was intended to bind their 
individual chattels. The words in the bank’s mortgage “All other farm 
tools owned by O. L. Bolin, except his binders,” also show that the bank’s 
mortgage covered individual property of O. L. Bolin. Now, was the de- 
scription in the defendant’s mortgage sufficient to put a third person on 
inquiry? We think it was, and that any reasonably prudent or careful 
person upon reading it would have made inquiry of the officers of the bank 
as to what crops its mortgage covered. Such an inquiry, if made, would 
have disclosed the true situation, and we have no doubt that Mr. Haines 
would have made the inquiry had he read the bank’s mortgage. We gather 
from the record that he did not do this, because he did not have actual 
knowledge of its existence. However, the mortgage had been filed as 
required by law, and he was charged with knowledge of its contents. We 
are of the opinion that the court should have admitted the mortgage in evi- 
dence and should have also permitted evidence to be introduced showing 
the circumstances under which it was executed and the object and agree- 
ment of the parties, in order to ascertain what property it was intended to 
cover. 

For the reasons stated, the cause is reversed and remanded, with direc- 
tions to the trial court to grant a new trial and to take such other pro- 
ceedings in the cause as are not inconsistent with the views herein expressed. 


NOTICE OF DISHONOR. 


Citizens’ State Bank of Mt. Vernon v. Hendrix, Supreme Court of Iowa, 
December 16, 1919. 175 N. W. Rep. 17. 


The maker of two notes delivered them to the payee in part pay- 
ment for shares of stock, it being understood that the maker 
had the right to subsequently return the stock and have his 
notes back. The notes were transferred to a bank and another 
party guaranteed their payments. The maker exercised his op- 
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tion to return the stock and the payee agreed to redeem the 
the notes and restore them to the maker. In an action by the 
bank on the notes it was held that the guarantor was liable 
although notice of dishonor was not given to him. It was also 
held that the payee, who had indorsed the notes, was liable 
without notice of dishonor. By his agreement with the maker 
he became primarily liable on the notes and was, therefore, not en- 
titled to notice of dishonor as an indorser. 


Action at law upon two promissory notes. Judgment was prayed 
against the three defendants, only one of whom, Hendrix, was the maker. 
A cross-petition was filed by the maker, Hendrix, against his codefendants 
praying that Barber, the payee of the note, be charged with primary liability 
therefor. There was a judgment for the plaintiff in conformity with the 
prayer of its petition and of the prayer of the cross-petition of Hendrix. 
The defendants Barber and Bennett appeal. Affirmed. 


EVANS, J. Barber was the payee of the notes and negotiated the 
same to the plaintiff before due. At the time of such negotiation, Ben- 
nett became a guarantor of payment thereof. The only semblance of 
defense set up by Barber and Bennett was that the plaintiff failed to 
protest the notes when due and failed to give notice of nonpayment 
thereof. 

Mere failure to protest or to give notice of nonpayment did not re- 
lease the guarantor. He is not an indorser. Barber was an indorser, but 
his liability for the payment of the note was fixed by certain instruments 
pleaded in the cross-petition of Hendrix. 

From these instruments, it was made to appear that the notes in ques- 
tion were executed by Hendrix to Barber as a part of an agreement where- 
by Hendrix purchased shares of corporate stock in a corporation prin- 
cipally owned by Barber, and whereby Barber agreed that Hendrix should 
be employed as the advertising solicitor of the corporation at a stated 
salary. It was further provided therein that option was reserved to each 
party to terminate the contract at any time, in which event Barber should 
take back the corporate shares from Hendrix and should restore to Hen- 
drix the purchase price, including the notes in suit. Within two months 
the contract, including the employment of Hendrix, was terminated. 
Thereafter a further contract was signed by Hendrix and Barber, where- 
in these facts were recited, and whereby Barber bound himself to redeem 
and restore to Hendrix the notes in suit. 

By virtue of these instruments, therefore, Barber became primarily 
liable as between him and Hendrix for the payment of these notes. The 
question, therefore, whether he was liable as a mere indorser, is beside the 
mark. 


NOTE.—For similar decisions see Banking Law Journal Digest (Second 
Edition) § 700. 





THE BANKING LAW JOURNAL 107 


It is urged for the defendant Bennett that he was not a party to the 
contract between Barber and Hendrix and had no notice thereof and that 
he was not bound thereby. Let this be granted. Neither was he in any 
manner hurt thereby. The point thus raised on behalf of Bennett, if 
sustained, is not of the slightest benefit to him. The judgment below held 
him liable only as guarantor. Nor did it give Hendrix recourse over to 
Bennett. It did give Hendrix recourse over to Barber. 

The judgment was clearly right on the larger merits, and it is 
affirmed. 


MISAPPLICATION OF NATIONAL BANK FUNDS. 


Showalter v. United States, United States Circuit Court of Appeals, 
October 1, 1918. 260 Fed. Rep. 719. 


The defendant was the vice-president, one of the directors 
and a large stockholder of a national bank. The comptroller of 
the currency had discovered that the bank’s capital was impaired 
and had demanded that it be restored. While steps in this di- 
rection were being taken a note for $2066.46, which was in fact 
though not in form, the vice-president’s, was presented to him 
for payment. Although he had practically no funds to his credit 
in the bank he paid the note out of the bank’s money and left the 
note as cash with the bank. The note was secured by a lien on real 
estate. Later the bank was liquidated and in the process of liqui- 
dation the note was collected. Although no money was eventually 
lost by the transaction it was held that the defendant was guilty 
of misapplying the funds of a national bank. 


Howard W. Showalter was convicted of misapplying bank funds, and 
brings error. Affirmed. 

John A. Howard, of Wheeling, W. Va., for plaintiff in error. 

Harry H. Byrer, Asst. U. S. Atty., of Philippi, W. Va., for defend- 
ant in error. 


ROSE, District Judge. The plaintiff in error will be called the de- 
fendant, the position he had below. For a number of years prior to 
August, 1915, he had been vice-president of the First National Bank of 
Fairmont, W. Va., and one of its directors and large stockholders. He 
was its ranking officer, in regular daily attendance. The jury might well 
have found that its affairs had long been very largely under his coritrol. 
It once had had, and still publicly claimed, a capital of $200,000, and a 
surplus of $100,000. The comptroller of the currency had made up his 
mind that the surplus, and much, if not, all the capital, had been lost. He 
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was unwilling it should continue its business. In order to prevent serious 
damage to the interests of the community, its assets were taken over by 
another of the national banks of Fairmont. The latter undertook to pay 
its debts, in so doing being partly protected by an agreement with the other 
banking institutions of the place, by the terms of which any loss incurred 
should be apportioned among them and it. The amount to be apportioned 
will not fall short of a quarter of a million dollars, and may considerably 
exceed that sum. An official investigation naturally followed, and as the 
result two indictments, one of 39 and the other of 6 counts, were returned 
against the defendant. By these he was charged with various false entries, 
misapplications, and embezzlement. By order of the court, and against 
his protest, these indictments were consolidated. He was found guilty as 
to the fifth count of the second indictment, which charged the willful mis- 
application of $2,066.46 of the bank’s money with intent to injure and 
defraud it. He was acquitted on all the other counts. He originally as- 
signed 11 errors. Abandoning the fifth of the series, he relies on the 
remaining 10. Little need be said as to most of them. 

The tenth assignment asserts that the court used language which 
might have led the jury to believe that they could properly convict under 
the count upon which the conviction was obtained, although they did not 
find the defendant had made the misapplication charged with intent to in- 
jure and defraud the bank. The court had at length, and in careful and ap- 
propriate language, charged the jury. In the course of so doing the learned 
judge had repeatedly, clearly, and emphatically warned the jury that they 
could not convict unless they found such intent. When the charge was 
completed some discussion followed with counsel, and then it occurred to 
him that perhaps he had not stated the distinction between misapplication 
and embezzlement with sufficient clearness. He set about repairing this 
omission, and for the purpose of showing the difference between a misap- 
plication and an embezzlement said: 


“Tf a man takes funds from the. bank’s cash account, for ex- 
ample, and puts them to his own or some one else’s use, that is misap- 
plication of the funds at the bank, although he may not intend to em- 
bezzle, if he does it with intent. Abstraction implies not only a willful 
misapplication, but the actual taking of the funds from the bank, and 
the conversion of them to his own use and benefit, or to the benefit of 
another, with intent to defraud the bank. Now I think you will see, if 
you will just bear in mind the words misapplication and abstractiom, 
abstraction means taking out; misapplication, while it stays inside the 
bank.” 


It is apparent to every one that the word “intent” as here used meant 
intent to injure or defraud. It is equally certain that every one present at 
the time so understood it. Immediately after he had used the language in 
question, he asked counsel whether they had any exceptions. If there had 
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been any doubt in anybody’s mind as to the meaning of what he then said, 
his attention would have been at once called to the point now made. 

There remains for consideration the third and eleventh assignments, 
which raise the question of whether there was sufficient evidence to sustain 
the verdict of guilty. The misapplication in question took place on the 
10th of July, 1915. There was evidence which would have justified the 
jury in finding that for months before that date the bank had been in 
desperate straits. In the preceding February, at the demand of the comp- 
troller of the currency, the directors, including the defendant, unanimously 
voted “that no officer or official of this bank shall pay or charge to the 
account of any depositor any check of such depositor when there are not 
sufficient funds on deposit to the credit of the drawer of the check to meet 
the same.” On the 21st of June the bank examiner requested the mem- 
bers of the board personally to purchase certain questionable assets of the 
bank. The board declined, and requested an interview with the comp- 
troller. The board, through the committee of which the defendant was a 
member, had such interview on the 24th and 25th of June. As the result, 
a written agreement was entered irto, and signed by the defendant, among 
others. By its terms $160,000 of paper was to be taken out of the bank. 
That sum exceeded by nearly $55,000 the total undivided profits and sur- 
plus of the bank. From this agreement it appears that $72,000 of this 
$160,000 was paper upon which the defendant was either principal or 
indorser. It was stipulated that, to avoid an assessment on the stock- 
holders, the defendant would give his note for this $72,000, secured by the 
indorsement of some one satisfactory to the comptroller of the currency, 
and within 30 days he was to apply not less than $25,000 cash to this note. 
The agreement further provided that if the whole $160,000 was not pro- 
vided for in 30 days it would be charged off, and the comptroller would 
send out formal notices of impairment of capital stock. The defendant 
expressly agreed that if he could not carry out his arrangements within 30 
days he would sell out the bank or put it in liquidation. 

On the 10th of July, two weeks and one day after making this agree- 
ment, a note for $2,066.46, which was in fact, though not in form, his own, 
was presented to him for payment. The holders of said note were in- 
sistent on immediate satisfaction. He had no funds, or practically none, 
to his credit at the bank, and yet he paid the note out of the bank’s money. 
He left the note as cash with the bank. It was secured by a vendor’s lien 
on some real estate. Less than a month later, the terms of the agreement 
of June 25th not having been complied with, the bank was, at the demand 
of the comptroller of the currency, taken over as already stated. In the 
course of liquidation of its assets, legal proceedings were taken to fore- 
close the vendor’s lien above referred to. As the result the property was 
sold, and nearly two years after the money was taken out of the bank it 
was in that way recovered. 
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There was no question that the defendant had misapplied the funds in 
question. He knew the bank was in desperate straits for money, and he 
had been instructed not to permit overdrafts. If Bacon v. U. S., 97 Fed. 
35, 38 C. C. A. 37, is sound law, this transaction was an overdraft ; but if it 
was a loan, the conclusion would be the same. It is not claimed that de- 
fendant had any authority to make loans. He himself was in financial 
difficulties, and, being unable out of his own funds to meet the note, he took 
the bank’s ready money, and substituted for it an obligation not easily col- 
lectable, and of which the then holder was anxious to be rid. In the then 
condition of the bank, it was injured by withdrawing cash from it and sub- 
stituting such a security in its place. The jury were entitled to find that 
the defendant had intended the obvious consequence of what he did. As 
was well said by the Circuit Court of Appeals for the Seventh Circuit in 
Wash v. U. S., 174 Fed. at page 618, 98 C. C. A. at page 464: 


“For a promoter of various enterprises to obtain the funds of a 
bank on the security of unmarketable bonds of his own enterprises at 
the risk of the interests of the bank is not proper and legitimate banking, 
and the entries on the books of the bank as loans and investments do 
not conceal the fraud thus perpetuated upon the bank.” 


And the Circuit Court of Appeals for the Third Circuit, in Lear v. 
U. S., 147 Fed. 359, 77 C. C. A. 537, has said: 


“A reckless act, moreover, is always regarded, as the equivalent of 

a willful one, and that at least was here. The possibility of injury was 

apparent on the face of the transaction, notwithstanding which the in- 

terests of the institution of which he was the trusted head were put 

aside, and his own made paramount, in utter disregard of the outcome.” 
Affirmed. 


DISPOSITION OF INCOME BY TRUSTEE. 


In re Armstrong’s Estate, Surrogate’s Court, New York County, December 
9, 1919. 179 N. Y. Supp. 186. 


A will, naming a trust company as trustee, created a trust 
under which each of his two daughters were to recieve $2500 a 
year out of the income of the trust fund. On the death of one 
of the daughters it was provided that the income which she 
had received should be paid to her descendants during the life of 
the surviving daughter. On the death of both daughters it was 


NOTE.—For similar decisions see Banking Law Journal Digest (Sec- 
ond Edition) § 1179. 





THE BANKING LAW JOURNAL 111 


provided that the principle should be paid over to the descend- 
ants of both daughters. While both daughters were living the 
income from the fund was more than sufficient to pay the an- 
nuities provided for them. One of the daughters had children; 
the other did not. It was held that the excess income should 
not be allowed to accumulate, but should be paid to the chil- 
dren. 


In the matter of the estate of John H. Armstrong. Accounting by 
the Farmers’ Loan & Trust Company, trustee. Decree entered. 

Geller, Rolston & Horan, of New York City, for executor and 
trustee. 


FOWLER, S. This is an accounting by the Farmers’ Loan & Trust 
Company, as trustee under the will of the above-named testator. A 
decree has been submitted and a memorandum is filed in opposition to 
the same. 

The testator left him surviving two daughters, and the will in sub- 
stance provides as to the residue that the trustee convert the same into 
money and invest the same and hold the same in trust during the life- 
time of his two daughters, Edith H. and Mabel H., or the survivor of 
them, and out of the said income pay to each the sum of $2,500 a year; 
upon the death of either, leaving descendants, to distribute the $2,500 
annually to those descendants during the lifetime of the surviving 
daughter ; upon the death of both of the daughters of the trustee was to 
distribute the principal of the estate to the descendants of the said daugh- 
ters per stirpes. Both daughters are living. One daughter has two 
children, and the other daughter has none. An accumulation has re- 
sulted by reason of the payment of $2,500 a year to each daughter; the 
income being greater than that. The two grandchildren, the children 
of one daughter, are the persons presumptively entitled to the next 
eventual estate. 

Nothing is said as to what shall be done with this surplus income. 
It cannot validly be accumulated, for the reason that there is no direc- 
tion as accumulate during the minority of any person. As it is un- 
disposed of by the will, it must necessarily pass to the persons entitled 
to the next eventual estate, to wit; these two grandchildren. The 
trustee has drawn the decree accordingly. The surviving daughter, 
who has no issue, objects to the same, and submits that there should 
be an accumulation, and that the trustee should hold this money. That 
is obviously an incorrect view. There can be no valid accumulation, 
and the trustee has correctly drawn the decree. Costs taxed. 

The decree submitted on behalf of the accounting trustee appears 
to be correct, and the same has been signed. 
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EXECUTRIX SURCHARGED WITH PROFITS 
RECEIVED. 


In re Tallman’s Estate, Surrogate’s Court, New York County, December 
17, 1919. 179 N. Y. Supp. 656. 


An executrix should be surcharged with profits received by 
her in continuing the business of the testator. 


In the matter of the estate of Frank B. Tallman, deceased. On an 
accounting. Decree directed in accordance with the opinion. 

John A. Bolles, of New York City, for executrix. 

Max Schellitzer, of New York City, for contestant. 


FOWLER, S. This account was filed only after great delay, and 
after the contestant had obtained an order compelling the filing of 
the same. The claim of the contestant seems to have received scant 
attention from the executrix, who made little effort, if any, to administer 
the estate of her deceased husband in a regular course of procedure. 
She should be surcharged with the sum of $800 profits received by her 
in continuing the business of testator. The executrix has not, in my 
judgment, produced evidence sufficient to discharge her entirely from 
the liability in failing to take legal proceedings to collect the debts due 
to the testator. 

The decree to be entered herein will not discharge her as to these 
items, but will provide for her holding these accounts pending their 
collection and reserving them for a further accounting, when all such 
matters can be determined without prejudice. The decree should also 
include the claim against the Certigue Company. No costs or com- 
missions will be allowed to the executrix. Costs should be allowed the 
contestant against the executrix personally. 


NOTE.—For similar decisions see Banking Law Journal Digest, 
(Second Edition), §.353. 


BUYING NOTES AT A DISCOUNT AND FOR 
PAPER. 


Mechanics’ Savings Bank v. Feeney, sin ies reme Come of New Hampshire, 
June 28, 1919. 108 Atl. Rep. 29 


The defendant signed some some notes, payable to the order of 
a company engaged in the sales promotion business. The notes 
were obtained by fraudulent representations. The company 
was later investigated by the Post Office Department and went 
into bankruptcy. But before this it had sold the defendant’s 
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notes and others to the plaintiff bank. The bank bought some 
$4,000 of the notes at a discount of 10%. On another occasion 
it bought $6100 of the notes for $1450 in cash and its draft for $4040 
payable one year from date. The court held that the question 
whether the bank bought the notes in good faith, so as to be 
a holder in due course and as such entitled to collect them 
from the defendant, was a question for the jury to decide. A 
directed verdict in favor of the plaintiff bank was reversed and 
a new trial granted. 


Exceptions from Superior Court, Cods County; Marble, Judge. 

Assumpsit by the Mechanics’ Savings Bank against J. James Feeney. 
Plaintiff’s motion for directed verdict was granted, and defendant ex- 
cepted. Exception sustained. 

Assumpsit upon four promissory notes, for $225 each, dated Judy, 2, 
i917, signed by the defendant, payable to the order of the Partin Manu- 
facturing Company three, four, five and six months from date, and in- 
dorsed to the plaintiff before maturity. The company conducted a sales 
promotion business, furnishing prizes to be offered by retailers. The 
notes were given in payment for a contract of this nature. The plaintiff 
was induced to enter into the contract by means of forged letters of 
recommendation of the company. 

The plaintiff's cashier testified that he first did business with the com- 
pany June 6, 1919, when Mr. G. H. Partin was introduced to him. Partin 
brought letters of recommendation from other banks and the plaintiff 
bought of the company some $4,000 or $5,000 of notes, at a discount of 10 
per cent. On July 26th the plaintiff bought $6,100 of paper from the 
company, paying therefore $1,450 in cash and its draft for $4,040, payable 
one year from date. This purchase included the notes in suit. Before 
making this purchase the plaintiff looked up the defendant’s standing and 
found that he was financially responsible. In the latter part of that year 
the government began an investigation of the company’s use of the mails, 
and the company went into bankruptcy. At the close of the evidence the 
plaintiff's motion for a directed verdict was granted, subject to exception. 

Goss & James, of Berlin, for plaintiff. 

Ovide J. Coulombe, of Berlin, and Drew, Shurtleff, Morris & Oakes, 
of Lancaster, for defendant. 


PEASLEE, J. The law governing this case is stated in Hallock v. 
Young, 72 N. H. 416, 57 Atl. 236. There being evidence for the considera- 
tion of the jury that the notes sued upon were obtained by fraud, it was 
incumbent upon the plaintiff to show that it was a bona fide holder for 


NOTE.—For similer decisions see Banking Law Journal PDigest (Sec- 
ond Edition § 420. 
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value. Upon this issue it had the burden of proof, and if upon the evi- 
dence a reasonable man might think its good faith in making the purchase 
was not shown, the defendant was entitled to have that issue submitted to 
the jury. The negotiable instrument act makes no change in this respect. 
Laws 1909, c. 123, §§ 52, 59. 

The evidence relating to the purchase of the notes consists of the tes- 
timony of the plaintiff’s cashier. The transaction as stated by him could 
well be found to be one entered into out of the usual course of banking 
business, and not in good faith. It bought paper which it now claims it 
knew was executed by a responsible maker, and on which it secured 
what it claims it believed to be a responsible indorser, for 90 cents on 
the dollar. It did not give cash or credit for it, in the main, but issued 
therefore its own negotiable security payable long after the notes fell due. 
It would be natural for a banker to inquire why its customer was dis- 
counting paper in this way, losing ten per cent. and taking in exchange 
other paper maturing at a later date. The object could not have been 
to convert the paper into available capital, for the transaction postponed 
that event. It was not to relieve the payee of the chance of insolvency 
of the maker, for the payee bound itself as indorser. The only apparent 
object was to get the paper into the hands of one against whom the 
defense of fraud in its inception would not be available. If it is con- 
ceivable that a banker might make such a discount without thinking of 
this, it is certainly not inconceivable that he probably would think of it 
and would understand what was behind the transaction. If the jury 
so found, they would also find that bona fides was wanting Hallock v. 
Young, supra. 

Another fact which might be considered as significant is that the 
cashier did not testify that when the discount was made he believed the 
paper to be free from infirmity. The jury might find that everything 
he testified to was true, and also find against the plaintiff upon the vital 
fact to which he did not testify. It could be found that he bought the 
paper exactly as represented, yet well understanding that the payee’s 
object in selling at a large discount was to cut off defenses. No proof of 
good faith was offered, except by way of inference; and where infer- 
ences are to be drawn the case is for the jury. Burnham v. Railroad, 69 
N. H. 280, 283, 45 Atl. 563. Especially is this true when as in this case, 
direct evidence upon the question was available and was not put in by 
the party who seeks to have the inference drawn. The cashier was a 
competent witness upon the question of his innocence in taking the paper 
(Janvrin v. Fogg, 49 N. H. 340, 353), and his failure to testify to it was 
sufficient to warrant a finding of bad faith. It is also significant that 
he did not testify that the transaction was in the usual course of business. 

The case should have been submitted to the jury. 

Exception sustained. All concurred. 
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COLLECTION OF DRAFT ATTACHED TO WAR- 
RANTY DEED. 


First National Bank of Waycross v. Dickerson, Court of Appeals of 
Georgia, November 19, 1919. 101 S. E. Rep. 194. 


The owner of real property executed a deed and drew a 
draft on the grantee for the purchase price. The deed and draft 
were delivered to a bank for collection and this bank sent them 
to the defendant bank. The defendant was instructed to deliver 
the deed only upon payment of a certain amount. The instruc- 
tions made allowance for a deduction of $1,770 from the amount 
of the draft. The defendant, however, allowed the drawee to 
deduct a further sum of $1,666, claiming that this represented a 
further indebtedness due from the drawer to the drawee. It was 
held that the defendant was liable for $1,666 to the drawer. It 
had no option in the matter and its duty was to make collection in 
accordance with the instructions it had received. 


Error from City Court of Waycross; J. I. Summerall, Judge. 

Action by W. T. Dickerson against the First National Bank 
of Waycross. Demurrer to petition overruled, and directed verdict 
for plaintiff, and defendant brings error. Affirmed. 

J. L. Sweet and Wilson & Bennett, all of Waycross, for plaintiff 


in error. 


J. L. Sweat and Wilson & Bennett, all of Waycross, for plaintiff 
son, for defendant in error. 


SMITH, J. W. T. Dickerson deposited with the bank of Homer- 
ville a draft drawn on L. J. Cooper. Accompanying this draft was 
a warranty deed conveying a tract of land to said Cooper and a 
letter of instructions notifying the bank to deliver the draft and 
deed to Cooper upon the payment of $16,660, the amount of the 
draft. This draft, with the deed and letter of instructions, was sent 
by the Bank of Homerville to the First National Bank of Waycross 
for collection. The latter bank, instead of collecting the full amount 
of the draft, delivered the draft and deed to Cooper, and received 
from him a much smaller sum than the face of the draft, to wit, 
$13,294, which amount was in due course remitted to W. T. Dicker- 
son, the drawer. In the trial of the case it was admitted that addi- 
tional instructions were given, after the draft was sent for collection, 
that a credit of $1,700 should be allowed upon it; but the plaintiff 
insisted that the First National Bank of Waycross had failed to 


NOTE.—For similar decisions see Banking Law Journal Digest (Sec- 
ond Edition), § 227. 
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collect or remit $1,666, and that this was in violation of the in- 
structions given. 

The defendant contended that it was not liable for this amount, 
because it represented an indebtedness due to Cooper, the drawee of 
the draft, and that the bank had the right to deduct this amount, 
in addition to the $1,700. This indebtedness of Cooper was set 
up in the third paragraph of the defendant’s answer, and this para- 
graph was stricken by the court upon motion of counsel for plain- 
tiff. This action of the trial judge was entirely correct, as the de- 
fendant bank had no option in the matter, other than to strictly 
carry out the instructions of the drawer, and these instructions made 
no mention whatever of any indebtedness existing between the 
drawer and the drawee of the draft. The plaintiff introduced docu- 
mentary evidence showing the whole transaction. The defendant 
offered evidence to sustain the third paragraph of its answer, which 
had been properly stricken by the court, and there was therefore 
no error in rejecting this evidence. The court directed a verdict 
for the plaintiff for $1,666, the full amount sued for. 

In an action against a bank touching a draft received by it for 
collection, and for violating instructions in respect to the same, the 
law implies a contract on the part of the bank to obey instructions, 
and the omission of proper allegations as to such implied matters 
will not render the declaration fatally defective. Central Georgia 
Bank v. Cleveland National Bank, 59 Ga. 668 (3). In collecting, 
the bank must use care and diligence. Moreover, if special in- 
structions have been given, these must be followed. Central Geor- 
gia Bank v. Cleveland National Bank, supra. See, also, Georgia 
National Bank v. Henderson, 46 Ga. 488 (2), 12 Am. Rep. 590, and 
5 Cyc. p. 504. 


“The primary obligation of an agent or factor, whose authority 
is limited by instructions, is to adhere faithfully to those instructions ; 
for if he unnecessarily exceeds his commission, or risks his principal's 
effects without authority, he renders himself responsible to his prin- 
cipal for the consequences of his act, and, loss ensue, it furnishes ‘na 
defense to him that he intended the benefit of his principal.” Hard- 
eman v. Ford, 12 Ga. 205(1). 


In the case of Central Railway Co. v. Felton, 110 Ga. 597, 600, 
36 S. E. 93, 95, the Supreme Court quotes with approval the follow- 
ing from 1 Am. & Eng. Enc. L. (2d Ed.) 1062: 


“When the directions to an agent are clear and well-defined, it is 
his duty to follow them faithfully, provided this may be lawfully done. 
* * * Although the agent is, in the absence of instructions, bound to 
follow the established usage or mode of dealing, yet no custom or usage 
will authorize a departure from positive instructions; the instructions 
of the principal make the law by which the agent is to be governed.” 
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Applying the above authorities to the facts of this case, the 
court did not err in overruling the demurrer to the plaintiff’s peti- 
tion, and in thereafter directing a verdict for the plaintiff for the 
full amount sued for. 

Judgment affirmed. 


CANCELLED BANK CHECKS OF UNITED STATES 
COURT CLERK. 


Petition of Clerk for Instructions Respecting Cancelled Bank Checks, 
United States Circuit Court - “eh 7 October 7, 1919. 261 Fed. 
ep. 


The Clerk of the United States Circuit Court of Appeals in 
Chicago had followed the practice of depositing the fees and re- 
ceipts of his office and drawing against the deposit to pay the ex- 
penses of his office. At the end of each month the bank, in which 
the deposit was carried, returned the cancelled checks to the Clerk 
with a statement. The Treasury Department notified the bank 
that it should stop this practice and retain the cancelled checks in 
its own files. The court holds that the Treasury Department had 
no authority to take this step and that the bank should not follow 


its order, but should return the cancelled checks regularly to the 
Clerk. 


In the matter of the petition of the clerk of the Circuit Court 
of Appeals, Seventh Circuit, for instructions respecting custody of 
his paid and canceled bank checks. 


ALSCHULER, Circuit Judge. It has been the practice of the 
clerk to deposit with the Corn Exchange National Bank of Chicago, 
a designated depositary of the United States, the receipts of his 
office, and to disburse same through his checks drawn upon the 
bank, and at the close of each month to receive back his paid and 
canceled checks in accordance with usual banking practice. 

Under date of April 8, 1919, there was sent from the Treasury 
Department of the United States to said bank a communication as 
follows: 


“The Department of Justice has reported to this department that 
your bank returns to Mr. Edward M. Holloway, Clerk of the United 
States Circuit Court of Appeals of the Sevtnth Circuit, at the close 
of each month, when his passbook is examined, all paid checks. 
Under Department Circular No. 102 of December 7, 1906, depositary 
banks are required to retain in their files all of checks of this char- 
acter and to furnish the clerk of the court monthly reports of checks 
honored. A supply of form No. 8 has this day been forwarded to 
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you under separate cover, and you are requested in future to comply 
with Department Circular No. 102 above mentioned.” 























The clerk was served with a copy of such communication, and 
he files his petition in this court asking for the advice and direction 
of the court. On the filing of the petition a rule was entered 
that the Treasury Department show cause why such paid and 
canceled checks should not be returned to the clerk. Notice of the 
rule was served on the United States district attorney at Chicago, 
who appeared specially, stating that he had no authority to repre- 
sent the Treasury Department, but he was granted leave to present 
the views of the Attorney General upon the subject, which were 
presented and duly considered. 

The funds received by the clerk are derived from two distinct 
sources: First, such as are paid into court in litigation which is 
there pending, to be thereafter disposed of under the order of the 
court; and, second, the fees and emoluments of the clerk’s office. 
This being a court of appellate jurisdiction, funds of the first-named 
kind rarely come into the hands of the clerk; but his reecipts are 
mostly of the second kind. It would seem that the contention of 
the department is predicated largely on section 995, Rev. Stats. 
U. S. (Comp. St. § 1644), which is as follows: 
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“All moneys paid into any court of the United States, or received 
by the officers thereof, in any cause pending or adjudicated in such 
court, shall be forthwith deposited with the Treasurer, an assistant 
treasurer, or a designated depositary of the United States, in the 
name and to the credit of such court: Provided, that nothing here- 
in shall be construed to prevent the delivery of any such money 
upon security, according to agreement of parties, under the direction 
of the court.” 
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But clearly this section has application only to funds of the 
first-named kind. It designates money paid “in any cause pending 
or adjudicated in such court,” and requires the deposit to be “to the 
credit of such court”; and we are informed that, whenever funds 
of such character are paid in, they are deposited to the credit of 
the court, and are withdrawn in the manner provided in section 
996 (Comp. St. § 1645), which is as follows: 
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“No money deposited as aforesaid shall be withdrawn except by 
order of the judge or judges of said court, respectively, in term or 
in vacation, to be signed by such judge or judges, and to be entered 
and certified of record by the clerk; and every such order shall 
state the cause in or on account of which it is drawn. In every 
case in which the right to withdraw money so deposited has been 
adjudicated or is not in dispute and such money has remained so 
deposited for at least five years unclaimed by the person entitled 
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thereto, it shall be the duty of the judge or judges of said court, or 
its successor, to cause such money to be deposited in the treasury of 
the United States, in the name and to the credit of the United 
States.” 


But if it be assumed that the quoted sections have reference 
also to funds of the second kind, it would seem that section 798 
(Comp. St. § 1326) clearly indicates what shall be done with paid 
and canceled checks (which would be included in the term “vouch- 
ers” as employed in that section), which section is as follows: 


“At each regular session of any court of the United States, the 
clerk shall present to the court an account of all moneys remaining 
therein, or subject to its order, stating in detail in what causes they 
are deposited, and in what causes payments have been made, and 
said accounts and the vouchers thereof shall be filed in the court.” 


Act. June 6, 1900, c. 791, § 1, 31 Stat. 639 (Comp. St. § 1400), 
makes provision for annual audit of the clerk’s account of fees and 
emoluments, and for turning over to the Treasury Department the 
balance on hand after certain deductions, as follows: 


“Clerks of the United States Circuit Court of Appeals, annually 
and within thirty days after the thirtieth day of June in each year, 
shall make a return to the Attorney General of the United States 
of all the fees and emoluments of their offices respectively. Such 


return shall cover all fees and emoluments earned during the pre- 
ceding year and also the necessary office expenses for such year in 
cluding clerk hire, the compensation of the clerk not to exceed five 
hundred dollars per annum as now provided by law. Such expenses 
including clerk hire shall be certified by the senior Circuit Judge of 
the proper circuit, and audited and allowed by the proper account- 
ing officers of the Treasury Department. The respective clerks of 
the Circuit Courts of Appeals, after deducting such expenses and 
clerk hire, shall, at the time of making such returns, pay into the 
treasury of the United States the balance of such fees and emolu- 
ments. In case the amounts claimed for such expenses and clerk 
hire have not been audited by such accounting officers prior to the 
time fixed for making such returns and payments, said clerk may 
retain the sums claimed by them respectively, until the audit is made 
and in case any sum so claimed and retained is not allowed the amount 
disallowed shall within ten days after notice of disallowance be paid 
into the treasury of the United States. All laws and parts of laws 
so far as in conflict with this proviso are hereby repealed.” 


In United States v. Mason, 218 U. S. 517, 31 Sup. Ct. 28, 54 
L. Ed. 1133, it was decided that the fees and emoluments so coming 
into the hands of the clerk are not “public money,” or the “money 
or property of the United States,” but that they are received pri- 
marily to pay compensation of the clerk and expenses of his 
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office, and that for any balance he is not a trustee, but a debtor to 
the United States. In United States v. MacMillan, 251 Fed. 55, 
163 C. C. A. 305, this court applied the same principle. 

We find no authority in the statutes for applying to the clerk, 
with reference to his paid and cancelled bank vouchers for dis- 
bursement of fees deposited, any different rule than is applied to 
other depositors. A similar situation arose in 1916 under a like 
direction from the Treasury Department with reference to the 
clerk of the District Court of the Eastern District of Wisconsin, 
wherein Judge Geiger, of that court, rendered an opinion in sub- 
stantial accord with the foregoing. Accordingly we advise the 
clerk that he is entitled to receive, and that he should receive, from 
the bank, and should carefully preserve, all paid and canceled checks 
drawn upon his account therein as clerk of the court. 

The clerk is directed to present a certified copy hereof to the 
Corn Exchange National Bank of Chicago, and upon such pre- 
sentation the bank is directed to deliver to the clerk all such 
paid and canceled checks, which checks shall be by the clerk safely 
and carefully kept and preserved. The clerk is further directed to 
forward to the Treasury Department of the United States a certified 
copy hereof. 





PRESENTMENT FOR PAYMENT 


Questions and Answers Based on Simple Rules Regulating Presentment 
for Payment. 


Upon the maturity of a negotiable instrument the holder is required 
by law to present it for payment. That is, as a general rule, he must 
present it for payment if he wishes to hold all the parties on it liable. 

The Negotiable Instruments Law prescribes certain rules for making 
presentment of a negotiable instrument. It tells when the bill or note 
must be presented, to whom it must be presented, in what manner it 
must be presented, and so on. 

The following questions and answers are based on these rules. 
The questions asked are neither complicated nor difficult to answer. 
They are simple questions, which everyone who deals in commercial 
paper should be able to answer. 


QUESTIONS. 


1. What parties to a bill or note are discharged from liability if 
the instrument is not duly presented for payment? 

2. What parties are liable on a bill or note whether the instrument 
is presented for payment or not? 

3. The maker of a note signed it for the accommodation of the 
payee. The payee indorsed it for value to a holder who knew that the 
maker signed for accommodation. Is such a maker discharged if the 
note is not duly presented for payment? 

4. A note was, by its terms, payable at a specified place. The holder 
failed to present it for payment at maturity. Did his neglect in this 
regard have any effect on the maker’s liability. 

5. A person wrote on the back of a note: “I guarantee payment of 
this note.” Is he discharged if the note is not presented at maturity? 

6. When should an instrument maturing on Sunday be presented? 

7. When should an instrument maturing on a holiday be presented? 
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8. When should an instrument maturing on Saturday be presented? 

9. May an instrument payable on demand, be presented for payment 
on Saturday? 

10. Within what time must a check be presented for payment? 

11. Is the drawer of a check discharged from liability if the check 


‘is not presented within a reasonable time after its issue? 


12. The payee of a check held it for a month and then presented 
it to the drawee bank, which refused payment because of insufficient 
funds. Can the payee enforce the check against the drawer? 

13. The holder of a note, payable at a bank, met the cashier of the 
bank on the day of maturity at a place outside the bank. He demanded 
payment and the cashier refused. Is such presentment sufficient to 
charge an indorser? 

14. When the holder of a note demanded payment the maker re- 
fused without asking to see the note and the holder did not exhibit it, 
although he had it in his pocket. Is such presentment sufficient to 
charge an indorser? 

15. When the holder of a note demanded payment the maker re- 
fused without asking to see the note. The holder did not have the 
note with him at the time. Is such a presentment sufficient to charge 
an indorser? ' 

16. A note specified no place of payment. When it matured the 
maker was dead. To whom should such an instrument be presented? 

17. Is a stipulation on a check to the effect that it will not be paid 
if presented through a certain bank valid? 

18. Can a drawer or indorser waive presentment for payment? 

19. Does a waiver of notice of protest operate to waive present- 
ment? 

20. Can presentment for payment be waived by a drawer or indor- 
ser after the time to make presentment has passed? 


ANSWERS. 


1. The drawer of a bill and the indorser of a bill or note are dis- 
charged by lack of proper presentment. 

2. The maker of a note and the acceptor of a bill are liable whether 
the instrument is presented for payment or not. 





THE BANKING LAW JOURNAL 123 


3. No; so far as a purchaser for value is concerned an accommoda- 
tion maker is liable in the same manner as a maker who received 
value for the note. 

4. If the maker was ready to pay the note at maturity and had 
funds at the place of payment for that purpose he is not liable 
for interest on the note after maturity. His readiness to pay is 
equivalent to a tender of payment. 

5. Presentment for payment is not necessary to hold a guaran- 
tor. 

6. On the next succeeding business day. 

7. On the next succeeding business day. 

8. On the next succeeding business day. 

9. An instrument payable on demand, at the option of the 
holder, may be presented for payment before 12 o’clock noon on 
Saturday, provided, of course, that the entire day is not a holiday. 

10. Within a reasonable time after its issue. 

11. Where a check is not presented within a reasonable time 
after its issue the drawer is discharged only to the extent of any 
loss which he has suffered as a result of the delay. 

12. Yes, because the drawer had suffered no loss as a result 
of the delay in presenting for payment. 

13. No; where a note is made payable at the bank it must 
be presented at the bank in order to render the indorsers liable. 

14. Yes; if the maker does not ask to see the instrument and 
refuses to pay on other grounds, the presentment is valid, although 
the holder did not exhibit the instrument. In such circumstances 
the maker is deemed to have waived his right to see the note. 

15. Such a presentment is void; the Negotiable Instruments 
Law provides that “the instrument must be exhibited to the person 
from whom payment is demanded.” 

16. To the maker’s executor or administrator, if there be one, 
and if he can be found with the exercise of reasonable diligence. 

17. Yes. 

18. Yes. 

19. No. 

20. Yes. 
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INQUIRIES | AND CORRESPONDENCE. | 


This department places at your service able legal talent 
and experts on banking and financial matters. Inquiries 
from our subscribers are answered free. Name and ad- 
dress is published unless otherwise requested. 


CONDUCTED BY JOHN EDSON BRADY OF THE NEW YORK BAR. 


CAUTION. 


In submitting a question it is essential that all the facts involved be clearly set forth. If the 
question relates to a check, bill of exchange, rote, or other negotiable instrument, or to any 
paper or document, a copy should be sent, also copies of letters having reference to the trans- 
action out of which the question arises. 


STOPPING PAYMENT OF CERTIFIED CHECK 
New York, January 15th, 1920. 


| 
| 
| 


Editor, Banking Law Journal: 

Dear Si: John Smith comes in to his bank, has his check certified for 
$500.00, goes to a nearby city, purchases a team of horses, and delivers his 
certified check in payment. On his way home, discovers one of the horses is 
bad, and asks the bank not to pay the check. Can payment on such certified 
check be stopped. 


SSS, Sar ST 


ms 


== 


CASHIER. 


Answer: The general rule is that the drawer of a check cannot 
stop payment of it after it has been certified. A bank check is 
supposed to be presented for payment. When the holder has it 
certified by the bank he does something not within the contemplation of 
the parties and enters into a new contract with the bank. The act 
of having it certified releases the drawer and all indorsers from lia- 
bility on the check. This is expressly provided in the Negotiable In- 
struments Law. Upon certification the money belongs to the holder of 
the check just as though the bank had paid the check and he had re- 
deposited the money in his own name. The drawer loses all control 
over it including his right to stop payment. 

But, in the above inquiry, it appears that the check was certified 
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at the instance of the drawer before delivery to the payee. In such 
a case the drawer still remains liable on the check. But, as regards 
his right to stop payment the rule remains the same. Payment can- 
not be stopped, at least under the New York decisions. While there 
is a decision in New Jersey, which intimates that, where a check is 
certified at the request of the drawer, he may stop payment of it, 
there is a New York decision which expressly holds that, in such cir- 
cumstances, the drawer has no right to stop payment. The decision is 
Hermann Furniture Works v. German Exchange Bank, 87 N. Y. Supp. 
462. In this case the payee brought suit against the certifying bank 
and the bank sought to have the drawer interpleaded with the payee, 
that is, the bank asked the court to bring the drawer in as a party to 
the action and let him fight it out with the payee as to who was the 
owner of the fund. 

In refusing to permit this the court said: “The delivery to the 
plaintiff of the certified check drawn on the defendant bank amounted 
in legal effect to the payment by the depositor to the plaintiff of so 
much money. The bank was merely the custodian of the money for 
the plaintiff. By its certification of the check it lost all power to with- 
hold it from the plaintiff, and was bound to pay it over to it as its 
sole property on demand.” 

An extended article on this question will be found in the October, 
1916, issue of the Banking Law Journal at page 763. 


BOOK REVIEWS 
BARNES’ FEDERAL CODE 


Barnes’ Federal Code, published by the Bobbs-Merrill Company of In- 
dianapolis, Ind., is a compilation of all of the public and general laws of the 
United States. It is a book of the highest utility and one which will prove 
an aid and time saver to anyone who has occasion to refer to the Federal 
laws. 

The book contains nearly three thousand pages. When it is remembered 
that the United States Statutes at Large fill more than forty volumes of great 
size the amount of work necessary to coordinate this entire mass of statutory 
law is apparent. 

As pointed out ip the preface to the Code much of the contents of the 
Statutes at large is now obsolete, because it was of a temporary nature or 
because it has been repealed or superseded by a subsequent act. There have 
been other previous revisions of the Federal Statutes, but these have been 
published in several volumes. Barnes’ Code, in discarding the obsolete and 
bringing all of the live laws together in one volume, meets an urgent need. 

The 10,374 statutory provisions, which make up the existing Federal laws, 
are gathered under 95 separate titles and each title is. subdivided unde appro- 
priate sub-headings. For instance all provisions relating to the Treasury De- 
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partment will be found under that title. Some of the other titles, embracing 
laws affecting banks, are Internal Revenue, War Finance, The Currency, Legal 
Tender, The Public Moneys, Bills of Lading, National Banks (including the 
Federa Reserve Act), Federal Farm Loans, etc. 

The Code also contains the Declaration of Independence, the Articles of 
Confederation and the Federal Constitution. The index, which is carefully 
prepared, covers more than three hundred pages. 

Uriah Barnes, who edited the Code, is widely known as the editor of the 
West Virginia Code and the other legal works. 

The book is bound in flexible leather and for all its three thousand pages is 
less than three inches thick The price of it is $12. 


FOREIGN EXCHANGES 


The Street, the financial weekly published at No. 10 Cortlandt Street, New 
York City, has completed the publication of its series of interesting and en- 
lightening articles on the important subject, “Foreign Exchange.” 

In all there are thirteen articles, entitled as follows: I. What Money Realy 
Is; II. The Balancing of Credits; III. The Flow of Gold; IV. The Flow of 
Credits; V. Commercial Credits; VI. The Balance of Trade; VII. The Invisible 
Trade; VIII. The Export of Wages; IX. Foreign Exchange and Profitable In- 
vestments; X. Arbitraging in Foreign Exchange;; XI. The Debtor’s Tariff; XII. 
London and Foreign Exchange; XIII. Our Export Crisis. The articles are from 
the pens of three different writers, namely, Louis G. Whiting, J. Edward Meeker 
and Mortimer B. Lane. The articles were published one a week in the regular 
weekly issues of the magazine and it is understood that they will be put out 
in book form at an early date. 


THE YOUNG MAN AND THE LAW 


The Macmillan Company of New York has published a volume by Simeon 
E. Baldwin, Professor of Law in Yale University, entitled The Young Man and 
the Law. The author is a former Chief Justice and Governor of Connecticut 
and is a widely read writer on legal subjects. 

The book is written for the young man about to choose a profession and its 
object is to present to him a clear idea of the reason, both for and against, 
seeking to enter the bar. The writer does not seek to influence the reader but 
rather to place before him the results of his many years of experience and ob- 
servation and in this manner to help him to a right conclusion. The price of the 
book is $1.50. 


SEABOARD NATIONAL HAS ANNUAL DINNER 


The seventh annual dinner and dance given by The Seaboard Club of 
The Seaboard National Bank of the City of New York, at Hotel McAlpin, 
Saturday evening, February 7th, was an enjoyable affair. 

The officers of The Seaboard National were the specially invited guests 
of the Club, whose two hundred members are employees of the bank. 

The evening’s entertainment consisted of dancing and of magic art and 
slight of hand tricks by an artist of local note, followed by several musical 
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numbers and addresses, among which was an original poem read by Miss 
Mariana Seaman, the Poet Laureate of the bank, entitled “A Seaman's Yarn.” 


OUR VANISHING GOLD RESERVE 


The reserve gold stock of the United States was depleted in 1919 by ship- 
ment of $292,796,000 to Europe for the purpose of maintaining export trade and 
allowing our Allies to pay their bills. The value of gold under conditions of 
minimum cost for production was fixed by Congress many years ago at $20.67 
per ounce. Today the purchasing power of an ounce of gold is $9.00 and the 
cost of production has so far increased that it is no longer possible to produce 
gold at a profit. 

As a result, the gold mines of the United States are being closed down at an 
alarming rate. Many of these mines will never be reopened because of the great 
expense of retimbering and unwatering, especially in the deep mining districts. 
Many mining camps are now dead; whole cities of homes abandoned, and thou- 
sands of skilled gold miners are out of employment. 

Seventy-five years ago the world produced but thirty millions of dollars in 
gold per year. California gold fields, and afterward the gold fields of the British 
Colonies, so increased the world supply that most all civilized nations adopted 
gold as the standard and medium of exchange. In 1915, the total gold production 
reached $469,000,000, but the world’s population increased in ratio, and per capita 
wealth increased far beyond the ratio, and these two elements of consumption 
more than kept pace with the increased production. These are a few of the 
startling and very interesting facts broright out in an exhaustive communication 
to Congress and financial leaders of the United States by Harold N. Lawrie, 
nationally known as an economist. 

At the Chicago convention in 1918 and again at St. Louis in 1919, the 
American Bankers’ Association passed a strong resolution asking the Congress 
of the United States to take some steps to preserve the gold standard of the 
United States. In November last, the American Mining Congress called a 
National Conference of bankers, economists, and gold producers in St. Louis 
to discuss the gold situation. It was shown that while the production in the 
United States in 1915 was $10,000,000; in 1919 it was but $58,000,000, a loss or 42 
per cent; and estimates indicate that the production for the present year will be 
less than $40,000,000. 

Mr. Lawrie, after extended investigation of the gold situation in behalf of 
the American Mining Congress, has shown that through the advancements of 
commodity prices from 100 per cent in 1913 to 223 per cent in 1919, the increased 
cost of supplies and labor has reached such a point that the normal production 
of gold can not be maintained without some help from Congress. The inflation 
of currency through conditions imposed by the war together with the depletion 
of the gold reserve by combinations of circumstances has brought the Federal 
Reserve, gold reserve ratio, down to 448 on December 26th last, leaving a 
margin of but 6.2 per cent above the requirements of the Federal Reserve Act, 
a margin which in the opinion of conservative bankers is too small. During 
1919, the manufacturers of the United States used $80,337,600 worth of gold, 
$21,848,800 more than was produce in the United States, and the indications for 
the present year are that the American jewelry buyers will demand far more 
for manufacturing purposes than the total demands of 1919. At the close of 
1918, there was a gold cover of 60 cents in the Treasury for every Federal Re- 
serve dollar. At the close of 1919 this had declined to 50.3 cents. The gold in 
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the bank reserves of the United States limits the expansion of credit, and as 
these reserves have been steadily falling by export, reduced production, and in- 
creased commercial use of gold, it is believed that the legal limit of reserves can 
not long be maintained. John Clausen, former Vice-President of the Chemical 
National Bank, calls attention to the fact that the present ratio of depletion, no 
matter what the cause, will soon eliminate the possibilities of commercial supdem- 
acy on the part of the United States, which by virtue of its natural resources and 
usual industrial efficiency and financial foresight should easily remain the leader 
among nations. 

The bill to be introduced creates machinery whereby the manufacturers of 
gold articles may pay the increased cost of gold production in order that there 
will be sufficient gold produced to satisfy trade requirements. It proposes to im- 
pose a tax of 50 cents per pennyweight of fine gold contained in all articles 
which may be sold on or after May 1, 1920, from which fund $10.00 per ounce 
is to be paid as a premium to the producer of new gold. In this way only, say 
the bankers and economists back of the movement, can this result be accom- 
plished without changing the monetary unit. 

The bulletin just issued by Dr. Lawrie covers every phase of the gold situa- 
tion, including the physical and political and financial; it contains a number of 
illustrative charts analysing the gold stock of the United States; the history 
of costs, the history of the Federal Reserve notes; the economic influence of 
these changes upon the cost of living; the gold production of the world; the 
United States exports and imports of gold currency with reference to war 
finance, and the ratio of reserves to liabilities. 


BANKERS TO MEET AT WASHINGTON 


Washington, D. C., has been selected as the place for holding the forty- 
sixth annual convention of the American Bankers’ Association, during the week 
commencing October 18, 1920. A Program Committee has been appointed, con- 
sisting of Richard S. Hawes, President of the Association and vice-president of 
the First National Bank in St. Louis, Second Vice-President Thomas B. Mc- 
Adams, vice-president of the Merchants’ National Bank of Richmond, Va., and 
General Secretary G. E. Bowerman of New York. 

The spring meeting of the Executive Council of the Association will be held 
at Pinehurst, N. C., April 27, 28, 29, 30. 


E. B. WILSON INC., OPENS CHICAGO OFFICE 


Edwin Bird Wilson, incorporated, of New York, is now of Chicago, also. 
They have opened a temporary office at 81 East Madison Avenue, corner of 
Michigan Boulevard. Mr. Williamson Tate, who recently was in the United 
States military service, serving as a Captain in the Intelligence Department, is 
the manager of the new office. Mr. Tate is well-known as an advertising agency 
man in New York and Philadelphia. Recently he has been the Philadelphia rep- 
resentative of Edwin Bird Wilson, Incorporated. To give better service to 
clients in the west is the reason assigned for their opening a new office, by 
Edwin Bird Wilson, Incorporated. 
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NEED FOR LARGE EUROPEAN CREDITS 


In its February letter on current business conditions the Mechanics and 
Metals National Bank of New York urges the necessity of extending American 
loans to foreign countries in order to support the nation’s export trade. The 
bank says in part: 

“It is in the interest of our future prosperity that we need to maintain our 
export market; how short-sighted is the view that we as a people are now 
self-sufficient, and emancipated from the need of export trade, will be appreciated 
when it is pointed out that American exports include products of farms, ranches, 
mines, forests and factories, produced by hundreds of thousands of workers who 
would suffer directly with their employers from a sudden and forced curtailment 
of the foreign market. Depression due to shrunken exports would reduce the 
purchasing power of vast numbers of persons, and in the end, in the absence of 
foreign demand, our present great domestic demand would also cease to be in 
evidence.” 


BANK AND PUBLIC HOLIDAYS 


To lessen the great inconvenience which unexpected bank and public holidays 
throughout foreign countries and in some parts of the United States bring to 
American business men, the Guaranty Trust Company of New York has just 
issued a new edition for 1920 of its book, “Bank and Public Holidays Through- 
out the World.” 

Particularly helpful to business men and bankers who must make payments 
and collections in foreign countries, or in distant parts of the United States, the 
two previous editions of this book have won it a wide utility. For instant refer- 
ence, it is divided into two parts, the first a daily calendar for 1920, indicating 
under each day in just which countries a holiday is being observed. For ex- 
ample, under Wednesday, June 23, are listed the Bahamas, the Leeward Islands, 
Mauritius, Sweden (where it is only a half-holiday) and Western Australia. 

The second part lists all the countries and political subdivisions by name, 
giving under each the dates and names of all holidays celebrated there during 
the year. June 23 in Mauritius, for example, is the Prince of Wales’ birthday; 
whereas in Sweden it is Midsummer’s Eve. Each way of listing the holidays 
has\its particular value. Thus an export house dealing with all countries would 
find the general calendar of greatest help. A house dealing only with the 
Argentine would find the second part more convenient. 

Copies of this book may be had on application to the Guaranty Trust Com- 
pany of New York, or to any of its branches. 


CHICAGO BANK ISSUES ATTRACTIVE BOOKLET 


The Continental and Commercial Banks, Chicago, are distributing an at- 
tractive booklet describing the facilities of their institutions. The Continental 
and Commercial organizations now embraces: A National Bank; A Trust and 
Savings Bank; A Securities Company, and A Safe Deposit Company. 

Copies of the booklet will be sent free upon request to the Banks’ New 
Business and Service Department, 208 South La Salle Street, Chicago, Illinois. 
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COMPARATIVE NEW YORK BANK STATEMENT 


The following table shows the loans and deposits of the associated banks, reported 
to the New York Clearing House for the week ending March 1, 1919, and February 28, 


Loansand lLoansand Legal Net 


1920: 


Members of Federal 
Reserve Bank 


Bank of New York N. B. A.... 
Bank of the Manhattan Co.... 


Merchants’ National Bank 
Mechanics’ & Metals Nat. Bk. 


National City Bank 

Chemical National Bank . 
Atlantic National Bank . 

Nat. Butchers & Drovers Bank 
American Exchange Nat. Bk. . 


National te of Commerce. . 
Pacific B 

Chatham & & Phenix Nat. Bank 
Hanover National Bank 
Citizens National Bank 


Metropolitan Bank 
Corn Exchange Bank 


Importers & Traders Nat. Bk. . 


National Park Bank 
East River National Bank 


Second National Bank 
First National Bank 


N. Y. County Nat. Bank 
Continental Bank 


Chase National Bank 
Fifth Avenue Bank 


Commercial Exchange Bank . .. 


Commonwealth Bank 
Lincoln National Bank 


Garfield National Bank 
Seaboard National Bank 


Liberty National Bank 
Coal & Iron Nat. Bank 


Union Exchange Nat. Bank.... 
Nassau Nat. Bk., Brooklyn.... 


Columbia Bank 


Not Members of Federal 


wery Bank 
N. Y. Produce Exchange Bank. 


Discounts 
Average 
1919 


$49,172,000 
64,446,000 
29,694,000 
156,194,000 
29,718,000 


556,267,000 
85,655,000 
16,523,000 

3,461,000 

110,019,000 


415,152,000 
16,029,000 
96,791,000 

126,845,000 
37,458,000 


58,388,000 
125,553,000 
38,363,000 


20,056,000 
247,324,000 
109,076,000 

11,832,000 

7,313,000 


352,604,000 
20,806,000 
7,462,000 
7,694,000 
15,702,000 


12,767,000 

6,674,000 
49,755,000 
87,640,000 
18,185,000 


14,235,000 
15,403,000 


16,581,000 
23,842,000 
41,610,000 


Discounts 
Average 
1920 


$52,873,000 
98,512,000 
30,304,000 
161,981,000 
31,522,000 


558,390,000 
100,189,000 
21,085,000 
6,243,000 
130,077,000 


356,989,000 
27,601,000 
120,827,000 
134,547,000 
54,519,000 


36,127,000 
145,679,000 
35,256,000 
212,224,000 
10,537,000 


23,608,000 
289,248,000 
141,126,000 

14,298,000 

8,291,000 


380,443,000 
20,372,000 
9,022,000 
9,466,000 
17,642,000 


14,265,000 
17,056,000 
46,793,000 
87,940,000 
22,764,000 


18,482,000 
17,554,000 
23,402,000 


18,927,000 

5,523,000 
26,544,000 
64,691,000 


Deposits 
Average 
1919 


$33,069,000 
55,918,000 
21,982,000 
156,254,000 
24,558,000 


578,046,000 
63,325,000 
15,062,000 

3,069,000 
94,898,000 


283,488,000 
15,770,000 
92,256,000 

124,381,000 
33,254,000 


23,763,000 
128,489,000 
25,096,000 
156,209,000 
5,969,000 


16,397,000 
141,977,000 
110,434,000 

11,849,000 

5,663,000 


271,446,000 
18,275,000 
6,850,000 
7,792,000 
14,729,000 


11,405,000 

8,557,000 
42,471,000 
58,796,000 
11,852,000 


14,794,000 
11,293,000 


16,732,000 

5,458,000 
25,432,000 
40,571,000 


Legal Net 
Deposits 
Average 
1920 


$40,159,000 
90,330,000 
24,929,000 
136,441,000 
27,083,000 


622,692,000 
73,541,000 
17,589,000 

4,051,000 
95,968,000 


272,081,000 
24,916,000 
112,868,000 
134,986,000 
38,804,000 


40,186,000 
152,366,000 
28,363,000 
167,247,000 
10,324,000 


19,479,000 
173,548,000 
119,234,000 

13,982,000 

6,864,000 


312,056,000 
20,322,000 
8,623,000 
9,593,000 
17,318,000 


14,086,000 
12,436,000 
46,407,000 
71,523,000 
14,631,000 


18,982,000 
13,331,000 
20,094,000 


19,668,000 

5,510,000 
29,386,000 
64,366,000 
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CLEVELAND BANK PROMOTIONS 


Several important promotions have recently been made in the First National 
Bank and the First Trust and Savings Co. of Cleveland, Ohio. 

Mr. J. G. Geddes, who came to the First National Bank eighteen months 
ago from the Union Bank of Canada to organize and develop a foreign depart- 
ment along the broadest approved lines, has been so successful in this work that 
at the recent annual mecting of the bank he was elected a Vice-President in 
recognition of the splendid work which he has done. Under Mr. Geddes’ leader- 
ship the First National Bank has become a real factor in pioneering the way 
for manufacturers, importers and exporters in this section who are looking ahead 
to establishing sound foreign business relations. In addition to this phase of 


J. G. GEDDES 
Vice President First National Bank of Cleveland 


foreign department work the First National Bank has built up an _ enviable 
foreign exchange business through the efficient organization with which Mr. 
Geddes has surrounded himself. 

Mr. William Tonks, Manager of the First National Bank’s credit department, 
has been made Assistant Cashier. Mr. Tonks’ reputation in credit work is not 
limited to banking circles in Cleveland. He is well known for his energetic and 
constructive work in connection with the Credit Men’s Association, of which he 
served very capably as President for the years 1916-1917. 

Mr. Charles B. Anderson who has done conspicuously good work in charge 
of the voluminous operations of the transit department of the First National 
Bank has also been made an Assistant Cashier. 

In the First Trust and Savings Company two promotions are of particular 
interest. Mr. Frank L. Frey becomes assistant treasurer and Mr, Walter A. Por- 





THE BANKING LAW JOURNAL 


WILLIAM TONKS 


: CHARLES B. ANDERSON 
Assistant Cashier First National Bank of Cleveland ‘ : 


Assistant Cashier First National Bank of Cleveland 


FRANK L. FREY WALTER A. PORTER 
Ass't Treasurer First Trust and Savings Bank Ass’t. Secretary First Trust and Savings Bank 
of Cleveland of Cleveland 
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ter Assistant Secretary. Mr. Frey has along record of efficient service to his credit 
both with the First Trust and Savings Company and the First National Bank, 
having eome to the former from the national bank when the trust company was 
first organized. , 

Mr. Porter’s early promotion is of special interest because it expresses 
merited recognition of good qork from a man still very young in bank work. 


SEABOARD'S NEW ASSISTANT CASHIER 


At a meeting of the board of directors of The Seaboard National Bank of 
the City of New York held recently, W. A. B. Ditto was appointed assistant 
cashier. 

Mr. Ditto was born in Hancock, Maryland, and his connection with The 


Ww. A. B. DITTO 
Assistant Cashier Seaboard National Bank 


Seaboard began in 1900. Prior to this time he was associated with the Hancook 
Bank, Hancock, Maryland. 

He has served in various capacities in the bank and in recent years has 
been in the loan department. He is a member of the American Institute of 
Banking and has taken an active interest in banking and Institute affairs. 
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HERBERT K. TWITCHELL PERCY H. JOHNSTON 


Chairman of the Board, Chemical National Bank, Newly Elected President Chemical National Bank, 


New York New York 


IMPORTANT CHANGES IN THE CHEMICAL NATIONAL BANK 


At a meeting of the board of directors of the Chemical National Bank, 
Percy H. Johnston was elected to succeed Herbert K. Twitchell as President 
Mr. Twitchell was made chairman of the board. 

Mr. Twitchell has been president of The Chemical National Bank since 
July, 1917. He was born in Weybridge, Vermont, November 26, 1865, and 
received his education in the local schools and at Seeman Academy, New 
Haven, Vermont. In 1884 he entered the employ of the Travelers’ Insurance 
Company of Hartford, Conn., and spent about six years with that company and 
with the Charter Oak National Bank and The Hartford National Bank of that 
city, coming to New York in 1889 to accept a position as assistant paying teller 
of the Chase National Bank. In 1900 he was appointed assistant cashier of that 
bank, remaining in that position until he came to the Chemical National Bank 
as assistant cashier in 1907. He was elected vice-president in 1911 and a member 
of the board of directors the following year. 

Mr. Johnston has been with the Chemical National but a comparatively short 
timé. A little more than two years ago, when he was cashier of the Citizens’ 


National Bank of Louisville, Ky., he was offered a vice presidency in the New 
York institution and he accepted. In that brief period Mr. Johnston has made 


his influence widely felt in metropolitan financial circles and, while still under 
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forty years of age, by his energy and ability has earned the chief executorship of 
one of the country’s largest and best known banking houses. 

Another important change in The Chemical National Bank, is the election 
of Clifford P. Hunt, as vice-president, to fill a vacancy created by the resignation 
of John Clausen. Mr. Hunt comes to the Chemical from the Bank of New 
York, where he occupied the dual position of vice-president and cashier. 

Mr. Hunt was born in 1876 and began his banking career in 1890, when he 
entered the Hanover National Bank as messenger. In 1899 he went to the Bank 
of New York as assistant in the foreign department and shortly afterward was 
made head of the department. Subsequently he was engaged in other branches 
of the bank and especially connected with the new business work. Early in 1919, 
he became cashier, and in October, 1919, he was made a vice-president. 

At a meeting of the Board of Directors, held February 11, 1920, Mr. Frank 
E. Houston, vice-president of the First National Bank of St. Louis, Missouri, 
was appointed a vice-president of the Chemical National Bank of New York 
and will assume duties on April 1. 

Although one of the youngest senior bank officers in the United States, he 
has a broad acquaintance throughout the country, being widely known as a 
speaker and writer on financial subjects, as well as an active participant in many 


state banking associations and the American Bankers’ Association. 


ATLANTIC NATIONAL APPOINTS 
NEW ASSISTANT CASHIER—Hugh 
M. Garretson, was recently appointed as- 
sistant cashier of the Atlantic National 
tank of New York. Mr. Garretson was 
born in Jefferson County, Arkansas, and 
entered the banking field with the Hill 
Dodge Banking Company at Warsaw, IIli- 
nois. After five years of service there, 
he became connected with the _ Illinois 
Trust & Savings Bank, of Chicago, where 
he has remained during the last seven- 
teen years. Prior to coming with the 
Atlantic National Bank as assistant cash- 
ier, he occupied a similar position with 
the Illinois Trust & Savings Bank. 
This is the third important appoint- 
ment which has been made at the Atlantic 
National during the last year and a half. 
Charles F. Junod, formerly of Omaha, Ne- 
braska, was elected vice-president; and 
Frank E. Andruss was made cashier after HUGH M. GARRETSON 


long experience with Kountze Brothers. Assistant Cashier 
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MISSISSIPPI VALLEY TRUST COMPANY ELECTS OFFICERS 


Guy C. Philips who is in charge of relations with out-of-town banks for the 
Mississippi Valley Trust Company of St. Louis was elected a Vice-President at 
a regular meeting of the Company’s Board, on February 11th. 

Mr. Philips entered the Out-of-Town Banking Department of the Trust Com- 
pany as Arkansas Representative in 1917 and was elected Assistant Executive 
Officer last year. 

Mr. Philips was a resident of Arkansas for many years and for five years 
before becoming connected with the Mississippi Valley Trust Company he was a 
bank examiner for that State. He has been a banker throughout his business 
life. 

T. J. Kavanaugh, former Credit Manager of the Company was also elected 
a vice-President. He has been connected with the Company since 1906, first as 
Secretary to the President and later as Credit Manager and head of the New 
Business Department. He is nationally known as the author of “Essentials in the 
Granting of Bank Credits.” 

Oliver G. Hanson who has been Assistant Safe Deposit Officer for the last 
year has been elected Safe Deposit Officer. He has been with the Company 
since 1911. 

Charles G. Cobb leaves the post of Assistant Farm Loan Officer to become 
Manager of the Savings Department. His connection with the Company dates 
from 1917. : 

O. A. Rowland, formerly Assistant Credit Manager of the Company was 
elected Credit Manager to fill the vacancy created by T. J. Kavanaugh’s pro- 
motion to a vice-presidency. Mr. Rowland has been with the Company since 
1903 and became Assistant Credit Manager last year. 

A new officer was added to the Company’s ‘staff by the selection of Oliver B. 
Henry to the post of Assistant Bond Officer. Mr. Henry has been with the 
Company since 1909. He first served in the Publicity Department and for the 
last two years has been office manager of the Bond Department. 

Another new officer is Joseph A. Rouveyrol who has been elected as As- 
sistant Secretary. He has been Chief Clerk of the Financial Department since 
1918 and previous to that was a Teller, his connection with the Company dating 
since 1905. 

As now constituted, the Mississippi Valley Trust Company’s official staff 
includes : 

Julius S. Walsh, Chairman of the Board; Breckenridge Jones, President; 
William G. Lackey, Vice-President; Frederick Vierling, Vice-President and 
Trust Officer; J. Sheppard Smith, Vice-President; William M. Fitch, Vice-Presi- 
dent and Farm Loan Officer; Hord Hardin, Vice-President; John R. Longmire, 
Vice-President and Bond Officer; Guy C. Philips, Vice-President; Thomas J. 
Kavanaygh, Vice-President; James I. Brock, Secretary; Henry C. Ibbotson, 
Assistant Secretary; C. Hunt Turner, Jr., Assistant Secretary; Edwin J. Kropp, 
Assistant Secretary; Robert W.. Fisher, Assistant Secretary; James A. Weaver, 
Assistant Secretary; Frank C. Ball, Assistant Secretary; Joseph A. Rouveyrol, 
Assistant Secretary; A. H. Roudebush, Assistant Trust Officer and Counsel; 
Jesse H. Keebaugh, Assistant Trust Officer; Fred A. Gissler, Assistant Trust 
Officer; Cecil A. Tolin, Assistant Trust Officer; John P. Sweeney, Assistant 
Bond Officer; Oliver. B. Henry, Assistant Bond Officer; George Kingsland, Real 
Estate Officer; Orville Grove, Assistant Real Estate Officer; Oliver G. Hanson, 
Safe Deposit Officer; Walton W. Steele, Assistant Farm Loan Officer; O. A. 
Rowland, Credit Manager; Charles G. Cobb, Savings Manager; G. Prather 
Knapp, Publicity Manager. 
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GUY C. PHILIPS T. J. KAVANAUGH 
Vice Pres. Mississippi Valley Trust Company 


Vice Pres. Mississippi Valley Trust Company 
of St. Louis 


of St. Louis 


Income and Excess Profits Tax. 


The Ronald Press Co., 20° Vesey Street, New York City, has brought 
out its 1920 edition of R. H. Montgomery’s Federal Tax Laws. 

This year the work is. published in two volumes. One volume, the 
larger of the two, is entitled “Income Tax Procedure, 1920.” It contains 
about thirteen hundred pages and is a thorough and comprehensive guide 
to all the intricacies of the Income Tax Law. More than one hundred 
pages of forms are reproduced and the text of the book carefully explains 
their use in detail. The book explains the proper method of handling 
every item of the tax return and gives particular attention to doubtful 
points, making them clear with numerous concrete illustrations. 

The other volume is devoted exclusively to Excess Profits Procedure. 
It indicates clearly the approved methods of accounting which should 
be followed in making out the return. It contains the forms used in 
connection with excess profits returns and contains many valuable sug- 
gestions and complete instructions for computing the tax due. Every phase 
of the law, including such subjects as excess profits credit, invested capital, 
relief provisions and the consolidated return required from affiliated cor- 
porations, is given ample consideration. 

Mr. Montgomery is so widely known in his particular field that com- 
ment is hardly necessary. He is an attorney-at-law as well as a certified 
public accountant and is therefore particularly well qualified to be the 
author of these volumes The price of the two books, complete, is $9. 
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J. S. ALEXANDER ON PUBLIC POLICY AND BANK CREDIT 


The chief cause of the present strain on the credit situation in the United 
States is the fact “that the volume of credit has expanded until the gold basis 
is becoming inadequate in view of conditions affecting the liquidity of credit,” is 
the opinion expressed by James S. Alexander, President of the National Bank 
of Commerce in New York, in a statement on “Public Policy and Bank Credit” 


JAMES S. ALEXANDER 
President National Bank of Commerce New York 


printed in the March issue of Commerce Monthly, published by the Bank 
The statement takes the stand that because of this situation considerations of 
public interest should be the determining factor in extending loans by the 
banks and that public interest requires the conservation of credit so that the 
needs of essential enterprises, rather than non-essential activities, will be pro 
vided for. 


DEN DANSKE BANKS’ BIGGEST YEAR 


Den Danske Laudmandsbank of Copenhagen have cabled Brown Broth- 
ers & Company, their correspondents in New York, as follows: 

Our board of directors has declared 12% dividend for 1919. Year has been 
best during the bank’s existence showing over 38,000,000 kroner profit, from 
which 10,000,000 transferred to reserves, 14,000,000 carried forward as undivided 
profit. Paid-up capital remains unchanged 100,000,000 kroner, reserves now aggre- 
gating 45,000,000 kroner 





